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The claimant appealed to the Department from a decision of the Employment Security Division Appeal Tribunal issued May 13, 1993.  Therein, the Tribunal dismissed the claimant's April 15, 1993 appeal from a March 25, 1993 notice of determination, on the holding that the appeal was untimely. The determination under appeal denied benefits pursuant to AS 23.20.379.


Upon review of the record, we find that the issue of timeliness of the claimant's appeal was not noted as an issue to be heard on the notice of hearing sent to the parties on May 3, 1993. That omission was in error. At the hearing, the issue was addressed, but the claimant was not told of his options in the matter.  The claimant should have been given the choice to (1) waive his right to ten days notice of all issues to be heard, or (2) receive a continuance and a proper notice of hearing. 8 AAC 85.152(b) specifies that "The appeal referee shall mail a notice of the time, place, and type of hearing to all interested parties at least 10 days before the hearing.  A party may waive the right to the notice." It was therefore an error to pursue the matter in the hearing without the claimant's informed consent to waive the notice.


In order to assure due process, we would normally remand this matter for a new hearing and decision on the issue of the timeliness of the claimant's appeal.  However, we note that the appeal was only six days late, which is exactly the number of days the notice of determination took to get through the mail to the claimant. The claimant is filing from out of state. The courts have ruled in similar cases that a claimant who files a late appeal must show the delay was caused by some incapacity, "be it youth, illness, limited education, delay by the post office, or excusable misunderstanding ..." Estes v. Department of Labor, 625 P. 2d 293 (Alaska 1981). A claimant need show only some cause for a short delay; for longer delays more cause must be shown. Borton v. Employment Sec. Div., No 1KE-84-620 Civ. (Alasa Superior Ct., 1st J.D., October 10, 1985).


We believe the short delay in the filing of the appeal by the claimant in this case, caused by a combination of delay in receiving the mail, plus his excusable misunderstanding, merit accepting the appeal as if it were timely filed. The Tribunal has already heard the merits of the matter and can render a decision on the existing record.  


This case is REMANDED to the Tribunal for a decision on the record established and merits of the case.

Dated and Mailed in Juneau, Alaska on August 3, 1993.
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