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The claimant appealed to the Department from a Tribunal decision mailed April 24, 1995, which affirmed a determination denying unemployment insurance benefits indefinitely beginning February 5, 1995, under AS 23.20.378 and 8 AAC 85.350.  The Tribunal held that the claimant was not "able to and/or available for work."  

FACTS
The claimant filed a new Alaska claim and benefit year effective February 10, 1995.  He was last employed as a secretary for the Bureau of Land Management (BLM).  He resigned November 29, 1994 and applied for disability retirement.  The BLM placed him on leave without pay status through April 12, 1995.  His disability retirement application was denied in February 1995, but he has applied for reconsideration.  The reconsideration application had not been decided when this matter was heard on April 17, 1995.

The BLM had earlier informed the employment office, however, that the claimant's leave without pay could be extended past the April 12 deadline if the request for reconsideration was not decided.  If the disability retirement was denied, the BLM asserted it would bring the claimant back to work, if he was able, or require him to resign.  The record doesn't show whether the BLM extended the claimant's leave without pay after April 12.

In any event, the claimant has not tried to return to work for the BLM, because he has work place safety litigation pending against the employer.  It is not clear from the record or from his appeal whether he has filed a complaint, but he testified to a $30 million claim against the BLM, the Occupational Safety and Health Administration, and the U.S. Department of Labor, among other agencies and persons.  

The claimant left work on a diagnosis of lumbar disc disease, which prevented him from sitting at his secretary job.   The examining physician (Ex. 8) stated that the claimant was "disabled from his usual occupation and any occupation that requires regular bending, twisting, turning, climbing, or heavy lifting or crawling into tight spaces."  The physician recommended that the claimant permanently restrict his activity to reduce his symptoms or consider surgery with a guarded prognosis for success.  The claimant has not accepted surgery.  His ability to work was also affected by pain medication which caused him to "over react" and by what he described as his "drinking". 

The claimant objected to inclusion of the physician's statement in the record, because it he felt it was intrusive and because he does not believe a physician should have the authority to determine whether he was able to work.  He contends that only he himself can determine whether he is able to work.  He has not been re-examined by this physician, because his relationship with that physician has deteriorated; he has not consulted another physician because of cost.  The claimant contends he is fully able to work, but his testimony was vague as to when he became able to work.  He stopped taking the pain medication in January of 1995, and he thinks that may be when he was able to return to work.   

The claimant testified he is willing to work at "pretty much anything" at a wage of ten dollars per hour.  He is also willing to work as a paralegal at $17.00 per hour and a police officer at $18.00 per hour, and he has experience in various manual trades.  He has checked the jobs board at the employment office and newspaper help wanted advertisements for employment leads.  At the time of hearing he had not contacted any employers for work.  The claimant argued that he must work, regardless of any doctor's advice, because he has been unable to get a disability retirement from the BLM.

LAW
AS 23.20.378 provides, in part:


(a)  An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department...  

8 AAC 85.350 provides, in part:


(a)  A claimant is considered able to work if he is physically and mentally capable of performing work under the usual conditions of employment in his principal occupation or other occupations for which he is reasonably fitted by training and experience.


(b)  A claimant is considered available for work if...


     (4)  he is ready and able to immediately accept any offer of suitable work which he does not have good cause to refuse; and


     (5)  he is available for a substantial amount of full‑time employment.

CONCLUSION
The claimant argues that the Department has a responsibility to help him find work within his physical limitations.  It is therefore contradictory to disqualify his unemployment benefits because of his physical condition.

The Department will assist any applicant to find work within his or her physical restrictions.  If a partially disabled claimant can perform work in the labor market for which the claimant is qualified by training and experience, then the claimant is able to work.  But the Employment Security Act prohibits payment of benefits to claimants who are clearly unable to work or who are clearly unavailable for work.  

The claimant also argues that his willingness to work should not be an issue, although he says he is willing to work.  Willingness to work is an issue, because a claimant who is unwilling to work is not available for work.  The credibility of the claimant's asserted willingness to work is therefore important.

The claimant is trying to obtain a disability retirement and so contends that he is unable to perform his last work, a sedentary desk job.  At the same time he represents to the Department that he is able to work.  His physician has further stated that he is unable to handle a wide variety of other non-sedentary activity and has advised him to limit his activity or undergo surgery.  

Against this evidence the claimant submits, first, that he has stopped taking medication and feels better, and secondly, that he must work because he hasn't been able to get disability retirement.  These contentions do not refute the physician's statement and his application for disability retirement.  The physician's statement is the best evidence at this point of the claimant's ability to work.  The disability retirement claim supports the physician's statement, and it also supports the conclusion that the claimant is trying to retire rather than become reemployed.  

We agree that a physician's advice is not binding on the Department and does not necessarily determine a claimant's ability to work. A claimant may show that he is able to work in spite of a physician's diagnosis or advice.  The claimant may show a history of working against his physician's advice, or he may submit a contending diagnosis from another physician, or he may show ability for work which is not affected by the disability.  But at the time of the hearing the claimant had done none of these things.

The Department concludes on this hearing record that the claimant is not able to work and is not available for work.  The claimant can establish his ability to work by submitting evidence of ability to work in at least some of the jobs he is qualified by training and experience to perform.  A physician's report showing the activities he can perform will establish ability to work if there is a match between his job duties and physical limitations.  He can also establish ability to work by showing he has returned to work since the disqualification was imposed.

The claimant must also establish that he is available for work, and this means he must be willing to work.  The disability retirement application undercuts both the claimant's ability to work and his willingness to work.  If the application for disability retirement is denied, or if the claimant abandons the application, this will tend to show that the claimant is able and available.  If the facts otherwise show he is in the labor market, able to work at some jobs he has the training and experience to perform, and genuinely willing to work, he is eligible.

The claimant should report to his local employment office and submit any new information which supports his ability to work and his availability for work.  This would include any new medical evidence, the status of the disability retirement application, his efforts to find work, and evidence of any new work taken since leaving the BLM.  The employment office is directed to review this information and issue a new decision either affirming, amending, or lifting the disqualification.

DECISION
The Tribunal decision is AFFIRMED.  Benefits remain denied as shown on the decision.  The claim-holding employment office is directed to review any new information submitted by the claimant and issue a new determination either affirming, amending, or lifting the disqualification. 

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on  June 30, 1995.
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