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CLAIMANT:
EMPLOYER APPELLANT:

KAREN BUCHHOLZ
SHELDON JACKSON COLLEGE

The claimant appealed to the Department from a Tribunal decision mailed July 27, 1995, which affirmed a determination denying unemployment insurance benefits under AS 23.20.379 for the period from May 6, 1995 through June 10, 1995. The issue is  whether the claimant voluntarily quit suitable work without good cause.


FINDINGS
The claimant worked from October, 1990 to April 28, 1995 in her position as the manager of the word processing and computer lab center at the college. She was paid $9.46 per hour, as she had been since the end of her six-month probation period.  She quit her job because of the stress she felt from working excessive hours, and what she perceived as lack of support from the college administration.

When first hired, the claimant was responsible only for managing the word processing center, which involved producing letters, tests and other documents for various staff and faculty members using a computer system.  Her workload increased, however, when she was also put in charge of the computer lab,  which included maintaining the hardware and software for that lab, taking care of copiers and supervising work-study students.  She had to be "on call" during evenings and weekends. 

In July 1994, the one worker the claimant supervised quit and a replacement was not hired.  As a result of her new lack of supervisory duties, her position was changed from a "professional" status to that of  staff person.  She would now be eligible for overtime pay, but she felt this was a demotion in addition to not having help to do the work.  Some volunteers were assigned to her, but she estimates they could only do up to 15% of her work because of confidentiality matters and for other reasons.

The claimant worked up to ten hours per day most days to get all her work done, and took work home on weekends. Although the claimant at first put all the extra hours she was working on her timesheet, her supervisor told her to just put the standard eight hours assigned as they could not afford to pay her overtime. The claimant does not dispute that Ms. McBrearty, who testified at the hearing, did tell her not to work overtime.  However, when she complained about the workload to her direct supervisor, Dr. Bonner, she was told to do what she had to do to get the work done.  Ms. Bonner never issued a memo telling her not to work overtime as Ms. McBrearty asserts. Ms. McBrearty also questioned that the claimant did actually work overtime.

The claimant suffers from chronic fatigue syndrome. Though her doctor did not advise her to quit her job, he did tell her a less stressful position would be good for her. 

On April 28, 1995, the claimant gave notice that May 15 would be her last day. She chose that date as it would cover through the end of the school year.  She was instead relieved of her duties the next day, and paid through May 15, 1995. 


LAW

AS 23.20.379  provides, in part:


(a)  An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


     (1) left the insured worker's last suitable work             voluntarily without good cause; 

8 AAC 85.095 provides, in part:


(c)  good cause for voluntarily leaving work under AS                   23.20.379(a)(1) includes


    (1) leaving work for reasons that would compel a             reasonable and prudent person of                         normal sensitivity, exercising ordinary common           sense, to leave work; the reasons must be of             such gravity that the individual has no                  reasonable alternative but to leave work;


CONCLUSION
In re Grower, Comm'r Dec. 9122089, January 23, 1992 we established a precedent for cases such as this.


We therefore hold that a worker has good cause to quit if an employer 'suffers or permits' overtime, even if voluntary, and refused to compensate the worker for it in violation of law...

It was established in the instant case that the claimant put in uncompensated overtime hours which were "suffered or permitted" by the employer. Although one supervisor may have advised the claimant not to work overtime, the claimant's testimony shows she was given conflicting instructions about working extra hours, and yet no effort was made to pay her overtime.  The claimant brought the matter to the employer's attention without result.  We therefore conclude she quit her last work with good cause.


DECISION
The Appeal Tribunal decision rendered in this matter on July 27, 1995 is REVERSED. No penalty is to be imposed pursuant to AS 23.20.379 for the period from May 6, 1995 through June 10, 1995 and thereafter provided all other qualifying provisions are met.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on October 2, 1995.



ALASKA DEPARTMENT OF LABOR



TOM CASHEN



COMMISSIONER
