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The claimant timely appealed from a Tribunal decision mailed October 9, 1995, which affirmed an Employment Security Division (ESD) determination pursuant to AS 23.20.378 and 8 AAC 85.350.  The determination denied unemployment insurance benefits for one week ending September 9, 1995, on the ground that the claimant was not available for work while traveling.

FACTS
The claimant established an Alaska unemployment claim and benefit year on October 7, 1994.  He is a member of Public Employees Local 71 and Local 302 International Union of Operating Engineers.  His primary residence is Anchorage, but he also works in Kenai, where he maintains a cabin.  

The claimant traveled from Anchorage to Kenai in the week ending September 9, 1995, leaving the evening of Thursday, September 7, and returning by three o’clock the next afternoon.  He entered as his reason for the trip on a claim questionnaire (Exhibit 6A): "I had to winterize my cabin in Kenai."  The employment office denied benefits for the week, holding that his travel was personal and not in search of work.

In his appeal to the Tribunal, the claimant asserted that he was on call with his union and that he checked with the union while in Kenai "to see if any work was available in Kenai or Anchorage or any where in Alaska."  He stated that he traveled to winterize the cabin, but he also sought work by phone, his usual method of obtaining work.  He further stated that his work search took in the whole state.  

At the hearing the claimant testified as follows:

CLAIMANT: I went down to Kenai to take care of my cabin, where I stay, for work, when I am in Kenai working for Quality Asphalt, and when I was down there I called the union up to see if there was any work down there, because I had heard rumors that there might be a little clean up in the yard and stuff like that.  So I thought I’d kill two birds with one stone.

HEARING OFFICER: Did you make any in-person visits while you were there in Kenai, other than your cabin?

CLMT: No, my job doesn't require that.  Phone calls are sufficient for the whole state of Alaska.

HO: OK, when you made the call, was that a registration?

CLMT:  No, it was to check to see if there was anything going on in the Kenai area when I was down there.

HO: What was the result of that check?

CLMT: Negative.  I made two of them.  I made two calls.  One was after I got there, and the next morning, or I should say noontime.

HO: When you go from one locality to another, what does your union require as far as registration for work in that area?

CLMT: They don’t require anything.  Once I register here I’m good for the...I’m good clear up to Fairbanks.  If I went to Fairbanks I’d have to register up there...

HO: If work had been offered would you have been able to accept it?

CLMT: Oh, you bet, you know, right away, and I would have taken it.

HO: In the Kenai area as well?

CLMT: That’s right.  That’s what that cabin...that cabin saves me from having to pay, you know I don’t get per diem for down there and I work out of there quite a bit, that’s a work area for me.  But it requires attention having two houses...it does require attention to winterize it...there’s a responsibility that goes with work too...

HO: Why didn't you indicate on [Exhibit 6A] that you contacted your union by phone during that time?

CLMT: Well, I thought... I just took it for granted that they knew that my union carried the Kenai area in it, and it was just a...it was an oversight on my part that you guys didn't realize the jurisdiction my union had, and that I just assumed that you’d know if I went down there I was available for work by keeping in contact with my union.

In his appeal to the Department the claimant stated that although he had to winterize his cabin during the month of September, cabin maintenance was not the primary reason for his travel.  He stated that work was available in Kenai, and his being in the area would give him a hiring preference.  The possible dispatches in the Kenai area were "short calls", and getting a call depended on location and seniority.  

There was no question of the claimant’s availability for the remainder of the week in question. 

LAW
Alaska Statute 23.20.378 provides in part:


(a) An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work...

8 AAC 85.350 provides in part:


(b) A claimant is considered available for suitable work if



(1) he registers for work as required under (c) or (d) of this section;



(2) he seeks work as directed under (e) and (f) of this section;



(3) he meets the requirements of (g) of this section during periods of travel;



(4) he is ready and able to immediately accept any offer of suitable work which he does not have good cause to refuse; and



(5) he is available for a substantial amount of full‑time employment.

...

     (g) The following requirements will apply to any period during which a claimant travels outside the area in which the claimant normally resides and files benefit claims, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382:



(1) the claimant must be traveling



(A) to search for work;



(B) to accept an offer of work which begins within 14 days after the claimant's departure; or



(C) to establish or return to a residence immediately following the claimant's discharge from the armed forces;



(2) a claimant who travels in search of work must make reasonable effort to find work, in the area of the claimant's travel, by contacting an employment office, contacting employers in person, or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel.

CONCLUSION

The Tribunal decision was consistent with the current precedent. We have reexamined the entire issue, however, and we conclude that the claimant was traveling in search of work and made a reasonable effort to find work.  We also hold that even if the claimant had been inaccessible to the labor market for one day, this would not have made him unavailable for work under these circumstances.  We therefore modify the Department’s application of the regulation, as discussed in detail below.

Travel claims
The first sub-issue is whether the reason for travel was qualifying.  The regulation allows a claimant to receive benefits while traveling in search of work.  The regulation is intended to pay benefits to claimants who make themselves more accessible to potential job opportunities by traveling. 

The claimant traveled to an area where he regularly works, and where he maintains a residence for that purpose, to perform maintenance on the residence and to check up on short term work  opportunities.  This was not simply travel to winterize a cabin;  there were two purposes for the trip. 

The ESD policy bases a travel claimant’s eligibility on the primary reason for the travel.  The policy insures that benefits are paid only to those who are seeking work.  It must be flexible enough, however, to cover situations like this.  Work search in this case was an included reason for the travel.  The trip exposed the claimant to additional work opportunities and so increased his chances of obtaining work.  The cabin maintenance purpose also contributed to the claimant’s reemployment chances, because he used the cabin while employed.

A claimant who, for example, travels on vacation, in an area where he has no work history, is properly denied.  The denial would be based on the reason for the travel, even if the claimant makes a perfunctory work search while traveling.  But in the present case both reasons for the trip were related to the claimant’s reemployment.  Moreover, he had a work history in the area, which supports the credibility of his stated reasons for the trip.  We therefore conclude that the claimant traveled in search of work and should not be denied benefits just because he had another reason for the travel.

The second sub-issue is whether the claimant made a qualifying work search.  The purpose of the travel work search requirement is simply to make sure that benefits are paid only to claimants who are genuinely seeking work while in travel status.  It is not intended as a technical hurdle.  It should be interpreted liberally to pay benefits to claimants who are making a reasonable effort to find work.

The claimant had three ways to meet the letter of the regulation.  He might first have contacted the employment office, but he did not apparently get his work through the employment office.  He might also have contacted employers in person, but that too was not customary for his occupation and labor market, since he was hired through the union.  Or he could have registered with the local of his union which had jurisdiction over the travel area.  But the claimant was already registered with that local; so he did the reasonable and customary thing by calling his union and checking on jobs in Kenai.

The regulation does not squarely address the claimant’s situation; it was intended to address travel outside the jurisdiction of the home local.  But there is no reason to apply it in a way which denies benefits to claimants who are genuinely searching for work.  Normally a worker does not have to travel to an area covered by the home local; he can check on work by staying in contact with the dispatching office. But the claimant in this case had a better chance of getting work if he was in the locality of the work.  

A union claimant should therefore be permitted to travel both within and outside the area served by the home local, so long as the travel is in search of work; the travel reasonably increases the potential opportunities for work; and the claimant takes whatever steps the governing local prescribes to be eligible for dispatch to jobs in the area of the travel.  Such steps would normally include registration or some other in-person contact.  But in-person contact with the dispatching office is not required, if union procedures call for some other method.  

There is admittedly a question of whether the claimant "traveled" for purposes of the regulation, since he did not leave the jurisdiction of his union.  We will not address that issue at this point.  There were clearly two local office labor market areas, and resolution of this case does not require us to substitute the union’s jurisdictional labor market for the recognized local office labor market areas.

Availability for work generally

The statute requires a claimant to be available for work in any claimed week.  It does not require a worker to be accessible to the labor market for any specific number of days or hours per week.  The Department’s regulatory authority extends to the definition of availability for work.

The regulation quoted above requires a claimant to be ready and able to immediately accept any offer of suitable work which he does not have good cause to refuse, and to be available for a substantial amount of full‑time employment.  There is nothing in the regulation that requires the Department to disqualify a claimant who is not physically present in his home labor market each day of the week claimed.

The travel regulation does impose requirements applicable to the period of the travel.  If the travel covers the whole week, a claimant not in conformity with the travel regulation is clearly ineligible.  But the travel regulation does not control the Department’s application of the availability regulation as a whole. It does not prevent the Department from disregarding a short absence from the labor market during the week, so long as the absence does not lessen the claimant’s ability and willingness to immediately accept an offer of suitable full-time work.

The regulation is intended in part to measure whether a claimant is able and willing to respond to realistic offers of work.  A requirement to be accessible each working day does not necessarily improve a worker’s reemployment prospects, especially when work is seasonally unavailable.

The Department has made, over the years, more than one exception to the requirement that a claimant be available each day of the week.  Byrne, Comm’r. Rev. 80H-20, April 16, 1980; Munyon, Comm’r. Rev. 87H-UI-261, September 29, 1987; Byrd, Comm’r. Rev. 9026272, May 1, 1990.  Claimants filing by mail from remote areas when work is seasonally unavailable do not invoke the travel regulation even by relatively lengthy trips within the labor market area.  Weekend travel is also not generally disqualifying.  These exceptions are all grounded in the recognition that activities which have no bearing on a claimant’s reemployment prospects should not disqualify the claim, so long as the claimant remains reasonably accessible to the labor market for full-time work during the week claimed.

To clarify and provide guidance on this point, the Department establishes the following policy effective immediately:

A claimant is available for work if physically present and otherwise available in the labor market for the majority of the full-time work week.  Activities which cause a withdrawal from the labor market for less that the majority of work days in the week will not affect the claimant’s availability, provided the claimant remains willing and able to immediately accept an offer of suitable full-time work.  "Immediately" in this sense means within a reasonable report time for the occupation, not necessarily instantaneously.  

Since the customary full-time work week is five days, the claimant must be physically in the labor market a minimum of three full work days.  A claimant whose travel would be disqualifying under 8 AAC 85.350(g) is ineligible only if the period of travel is longer than two days.

We emphasize that this policy does not change any other eligibility requirement.  It does not, for example, give a claimant good cause to refuse work which conflicts with a planned absence from the labor market, unless the absence is for some compelling reason which would give the claimant good cause for refusing work. In addition, a recurrent withdrawal from the labor market during the same regular working hours each week also raises an availability issue; a claimant who is absent "on a schedule" raises a question of his or her willingness to take full-time work, because there is a conflict with regular work hours.

DECISION
The decision of the Appeal Tribunal entered in this matter is REVERSED. Benefits are allowed for the period at issue.
APPEAL RIGHTS

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on January 3, 1996.
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