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The claimant timely appealed to the Department from a decision of the Employment Security Division Appeal Tribunal issued November 3, 1995. Therein, the Tribunal dismissed the claimant's October 12, 1995 appeal from a September 19, 1995 notice of determination, on the holding that the appeal was untimely.  The determination under appeal denied benefits pursuant to AS 23.20.378.

The claimant gave testimony in the hearing that the determination under appeal did not arrive in her mailbox until October 6, 1995, as it had been intercepted by a neighbor who did not give it to her until then.  However, the Tribunal noted she then delayed filing her appeal until six days later. The claimant did not know why she had delayed, except that she may not have immediately opened the mail. In her appeal to the Department, the claimant gives additional reasons for the delay. She has provided police reports showing that her vehicle was broken into on October 8, 1995, and her purse was stolen.  She spent the next day getting a new drivers license, changing the locks on her doors, etc. She contends she read the determination on Tuesday, October 10  and then filed the appeal that day through either the local office drop box or by mailing it.  The evidence in the record shows her appeal was not received until October 12, through the drop box. 

The claimant had another appeal, which was heard November 29, 1995. It concerned a late claim filed for the weeks ending September 23 and 30, 1995. At that hearing the claimant did testify about the break-in of her vehicle and theft of her purse. The certifications for those two weeks had also been delivered to her neighbor and were delivered to her on October 6, 1995.  The Tribunal allowed benefits for the late filing of those claims which were submitted October 12.

The appeal in this matter was filed four days late. The claimant has shown she did not receive the determination until 16 days after it was mailed. She then delayed filing another six days, but during part of that time she was distracted by theft of her property. The courts have ruled in similar cases that a claimant who files a late appeal must show the delay was caused by some incapacity, "be it youth, illness, limited education, delay by the post office, or excusable misunderstanding ..." Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981). A claimant need show only some cause for a short delay; for longer delays more cause must be shown. Borton v. Employment Sec. Div., No 1KE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985).

We believe the short delay in the filing of the appeal caused by a combination of delay in receiving the mail, plus distraction due to a theft, merit accepting the appeal as if it were timely filed.  The Tribunal has already heard the merits of the matter and can render a decision on the existing record.

The Tribunal decision dismissing the claimant's appeal is REVERSED. This case is REMANDED to the Tribunal for a decision on the record established and merits of the case.

Dated and Mailed in Juneau, Alaska on February 20, 1996.
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