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The claimant timely appealed to the Department from a Tribunal decision mailed April 26, 1996, which modified a determination denying benefits under AS 23.20.379. Benefits were denied for the weeks ending January 20, 1996 through February 24, 1996.  The claimant appealed timely to the Department. The issue is whether the claimant voluntarily quit suitable work without good cause.


FACTS

The claimant was employed as construction project manager in Kotzebue, while his family lived in the family home in Nikiski. He was earning approximately $90,000 per year at the time he resigned on January 9, 1996. He planned to have his family join him in Kotzebue after the children were out of school.

On October 23, 1996, the claimant's wife was involved in a head-on collision in which she was injured. She had surgery on her foot the next day and she was told to stay off her foot while it recovered. She could get around some on crutches, but was encouraged to stay off the foot. From a doctor's statement read into the record, we find the claimant was advised his wife would need help with daily living for one to two weeks after each surgery. She had surgery  on the same foot again on January 22, 1996.

The claimant took leave immediately after his wife's accident. While he was home with her in late October, the family home was involved in a fire that did substantial damage, although they could still live in it. The claimant found his wife needed assistance in daily living, as did his three school aged children. The home is heated with wood and so the fireplace needed constant attention. His wife was unable to drive as her driver's license was revoked. At some point she developed gastroenteritis, which further exacerbated her condition. On November 1, 1996, they obtained the assistance of a health aide to come into the home for a few hours three days per week to help his wife. But the aide could not drive the children the 1.5 miles to the bus stop or do many other needed tasks for the family.

In order to see his wife through her period of recovery, the claimant asked his employer for a change in his work schedule, so that he could work two weeks on and then have two weeks off. The request was denied, as was his request to work out of his home in Nikiski. Although the testimony is not entirely clear on this point,  we find the claimant did verbally request additional leave from his supervisor. He did not, however, formally request continued leave in writing. Company policy allows for family leave, if requested in writing and accompanied by a physician's request. It also must be approved by the company president.


LAW
S 23.20.379 provides, in part:


(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1) left the insured worker's last suitable work voluntarily without good cause; or


(2) was discharged for misconduct connected with the insured worker's work.

  8 AAC 85.095 provides:


(c) Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes


(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(2) leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;


CONCLUSION
The Tribunal concluded that good cause was not established in this instance because the claimant had other alternatives than to quit his job at the time he did.  It was suggested that the claimant could have gotten a doctor's justification to extend his leave and then filed a formal request for the leave. It was also suggested he could have hired someone to take care of his family. The Tribunal held that it was not necessary for the claimant to quit work entirely to care for his wife and family. We disagree.

There is no doubt that the claimant has demonstrated a compelling need to assist his wife and family during her period of recovery from surgery and the other events that affected the family. The claimant could not meet those needs while working a considerable distance from his family in Kotzebue, and with no scheduled time off. We believe the claimant sought reasonable alternatives to quitting, such as proposing that he work from his home or alter his work schedule.  The employer did not comply with those requests. Although the claimant did not formally request continued family leave under the employer's policy, there is evidence he expressed his need for continued leave. He also made known to his employer the predicament he was in. From the physician statement read into the record, it appears that an indefinite leave could not be justified from the doctor's recomendation. Therefore, formal request for leave would have been denied according to the requirements presented into evidence. While a request for leave certainly is a normal alternative to leaving work, we believe this alternative was adequately explored by the claimant. As we have indicated before, "an option is only reasonable if it has some asssurance of being sucessful." Ulmer, Comm'r Decision 87H-EB-177, Nov. 23, 1987. We therefore conclude the claimant took all reasonable steps necessary to preserve his employment before he quit.  He has established good cause for his leaving of work. 


DECISION

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are payable with no disqualification imposed under AS 23.20.379, beginning with week ending January 20, 1996 and thereafter, provided all other qualifying requirements are met.  The other penalties are removed.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on June  25, 1996.
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