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The claimant appealed to the Department from a Tribunal decision mailed September 17, 1996, which affirmed a determination denying benefits under AS 23.20.379. Benefits were denied for the weeks ending July 27, 1996 through August 31, 1996.  The Tribunal held that the claimant voluntarily quit suitable work without good cause. 

We have reviewed the entire record in this case, and we adopt the Tribunal's findings of fact. In summary, the claimant was discharged from her position as bartender by the owner of the bar.  He explained that he had complaints from customers about her, but he would not specify the nature of the complaints. He also believed there was a slow-down in business during her shift.  The claimant was given the option of working out the rest of her shift week, which included one more shift the next day. She declined, because she was upset about being fired and was "not thinking clearly".

We have previously held that the worker becomes the moving party when she quits a job in advance of an established layoff or discharge date.  The policy has been that if the claimant fails to work even one day of the discharge notice period, the separation becomes a voluntary leaving. Herrick, Comm'r Dec. 88H-UI-198,  Sept. 29, 1988. The inverse is also true:  a separation in which a claimant gives notice and then is fired before the end of the notice period changes to a discharge, with some exceptions. McDonald, Comm'r Dec. 9129502, March 6, 1991   The Tribunal therefore properly applied current  precedent to the facts in this case.

We have, however, reconsidered this policy in view of the facts of the case before us. The claimant here became unemployed because her employer discharged her.  Her unemployment after the following shift would have been due to the employer's discharge, even had she worked the shift.  Foregoing one more day of work did not change the nature of the work separation.  

We believe an early quit or discharge should generally cause a change in  the nature of the work separation if it is far enough in advance of the separation date to affect eligibility for waiting week credit or benefits for a week.  For example, a claimant who is due to be laid off for lack of work at the end of the work week on Friday may decide instead to quit on Monday.  If this separation were to be considered a layoff, even though the claimant quit early,  the claimant's reduced earnings for the week would in most cases qualify him for an earlier week of benefits or earlier waiting week credit  We don't believe it is correct to reward an early quit with an extra week of benefits or earlier waiting week credit.  

However, the closer a worker gets to the end of the notice period, the less effect an early quit or discharge has on the nature of the separation.  The worker remains unemployed for the original reason.   A quit or discharge which causes a claimant to miss less than two full shifts of the remaining notice period in a calendar week will not have a significant effect on eligibility for the week.

In Kennedy, Comm'r Dec. 9027951, October 10, 1990,  we held that a claimant who was given one day's notice of a layoff and who then was given permission for leave the last day, remained laid off.   The separation did not become a quit.  We now extend that holding to cover workers who leave early after notice of discharge, but with less than two full shifts remaining in the notice period.  These workers will be considered discharged.  The discharge remains the primary and proximate reason for their unemployment.  Inversely, if a claimant gives notice and the employer chooses to end the employment with less than two shifts remaining, the nature of the separation remains a voluntary leaving. 

In the present case, the claimant was discharged because of a slow-down in business on her shifts and because of customer complaints.  The exact nature of her performance failure was not made clear to her.  Under 8 AAC 85.095(d)(1), misconduct connected with the work is behavior which shows a willful and wanton disregard of the employer's interest.  It does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.   We therefore conclude the claimant was discharged, but not for reasons constituting misconduct with the work.  Accordingly, the disqualifying provisions of AS 23.20.379 do not apply.

The decision of the Employment Security Division Appeal Tribunal is REVERSED. Benefits are allowed beginning with the week ending July 27, 1996, and thereafter, provided all other qualifying provisions are met.  The three week reduction of benefits is restored.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on December  16, 1996.
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