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The claimant timely appealed to the Department from a Tribunal decision mailed October 17, 1996, that dismissed the claimant's appeal as untimely filed under AS 23.20.340.

We have reviewed the record in this case, and have considered the claimant's contentions on appeal.  Her only basis for the appeal to the Department is that she disagrees with the underlying reason for the determination.

The claimant was mailed the determination under appeal on May 31, 1996. She received it in early June, at the new address to which she had moved in Georgia. She contends she read the determination, but thought she was denied benefits totally. She put the determination aside. She was somewhat distracted at the time due to moving to a new area with her military husband and being in temporary housing. However, she did call the Anchorage office where she had filed her claim to get clarification and was told the denial of benefits was only temporary. She decided not to question the reasons for the denial at that time. She later looked at the determination again, and called the local office a second time. She was advised to file an appeal, which she did on September 24, 1996. She failed to read the appeal rights printed on the determination, which advised she had 15 days to file an appeal. The appeal period has subsequently been extended to 30 days, beginning July 1, 1996.

The evidence fails to show that circumstances beyond the claimant's control caused her untimely appeal. In  Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court stated in part:


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown....

The claimant's delay in filing in this case was over three months. Her reasons were not due to any incapacity. Accordingly, we concur with the Tribunal's conclusion that the late appeal cannot be accepted. The Tribunal properly applied the law to the facts.  The Department therefore adopts the Tribunal's findings, conclusion, and decision. As the appeal is dismissed, no consideration can be given to the issues under appeal.

The decision of the Employment Security Division Appeal Tribunal dismissing the claimant's appeal as untimely is AFFIRMED.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on January 10, 1997.                                     
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