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The claimant appealed timely to the Department from a Tribunal decision mailed August 11, 1998. That decision dismissed the claimant's appeal as untimely filed. 

On appeal to the Department the claimant states that she delayed filing her appeal because her priority was to find a lawyer to address her discharge from work.  She did not find one until the 30 day filing period had elapsed.  The attorney then advised her to file an appeal immediately.  Her appeal was four days late. She feels it unfair that she cannot get a decision on the issue of her discharge from work when the employer is not contesting the appeal. 

We find no material errors in the Tribunal's findings, after a review of the entire record. The facts show the claimant received the determination within four days of when it was sent.  She does not recall if she read the appeal rights that advised that she had 30 days to file an appeal. She testified during the hearing that she was looking for a new job and didn't think this issue was that important. She got a new job around May 15. Her appeal was filed on May 28, 1998, by telephone.

In Borton v. ESD, Alaska Superior Court, First JD, No. 1KE-84-620 CI, Oct. 10, 1985 the court held that:


It is clear from Estes V. Department of Labor, 625 P. 2d 293 (Alaska 1981) that a late claimant must show some quantum of cause: implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.  The Tribunal properly applied the law to the facts.  No good cause for the late appeal is established. The Department therefore adopts the Tribunal's findings, conclusion, and decision.

The claimant in this case has not established that any incapacity caused her delay in filing the initial appeal. Whether the employer contests the appeal or not is not material to the issue of timely filing. The decision of the Employment Security Division Appeal Tribunal dismissing the appeal is therefore AFFIRMED. 

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in 

AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on October 14, 1998.
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