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The claimant appealed to the Department from a Tribunal decision mailed June 25, 1998, which denied unemployment benefits under AS 23.20.379.  The Tribunal held that the claimant left his last suitable work voluntarily without good cause. 


FACTS

The claimant was employed as a manager trainee or "person in charge"  for a retail store in Anchorage from May 1996, until May 1, 1998. He was last paid $1950 per month plus $200 cost of living allowance and a 1/2 % profit bonus. He quit work over a dispute regarding a raise and lack of overtime pay.

In March 1997, the claimant received a raise from $1700 to $1750 per month. He complained about the low amount of the raise and was given an increase to $1950 a month later. He was told he might receive another 1% raise in July 1997. In July nothing happened, so the claimant asked his supervisor in August what he could do to make sure he got a pay increase during his next performance review. His supervisor outlined goals the claimant should achieve to earn a raise.

The claimant was transferred to another store in January 1998. With that transfer, he was assigned to a new supervisor. He was not given a performance review until April 1998, and at that time, despite the fact he had met his goals, he was told no raise would be given. His new supervisor told him the reason was that a new corporate pay structure had been established, and he was already above the maximum pay. The claimant asked his supervisor if she had talked with his prior supervisor about his goals and the issue of a raise and she said she had not. He then called his former supervisor, who said there was nothing he could do, due to the new pay structure.

Shortly after he began the job, the claimant was told he would have to work every Saturday during a certain month. When he asked how he would be reimbursed for the extra time, he was told he would not be, since he was salaried. The claimant took the employer a copy of the State Wage and Hour laws, but nothing was done. After that, he often had to work 11 hour days during sales, but received no overtime.

On April 14, 1998, the claimant went to the Wage and Hour Administration and was told the employer was wrong about the payment of overtime in his case. The representative suggested he go back to the employer to request back payment for overtime he had continued to work for the company. He did so, but again got no response. He then turned in a formal resignation, and with it a demand for the overtime pay. He also filed a wage claim with the Wage and Hour Administration after that.

LAW

AS 23.20.379 provides in part:


(a)  An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)  left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)  Good cause for voluntarily leaving work under 

AS 23.20.379(a)(1) includes



(1)  
leaving work for reasons that would compel a 


reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; 


the reasons must be of such gravity that the individual has no reasonable alternative but to 


leave work . . .


CONCLUSION
Failure to grant an increase in wages pursuant to a supervisor's definite promise is  good cause for voluntarily leaving work.  The Tribunal held that the claimant had not been promised a pay raise, but rather that the claimant's employer "alluded" to the fact that the claimant would receive a raise. We reject that reasoning, based on the record. The record establishes that the claimant was first told he could expect a raise in July 1997, but none was forthcoming. That is where the claimant said a raise was "alluded to." He then asked his supervisor specifically what he would have to do to obtain a raise during the next performance period. He was given goals, which he did meet. The claimant then expected the raise, and we believe rightly so. The new supervisor's response that a corporate ceiling had been set for such raises was either a new policy or one which the claimant was not told about in the July meetings. He had every expectation of receiving a raise if he met certain requirements. He met those requirements, but no raise was forthcoming. Furthermore, the claimant was left with the impression that no raises would be given for a long period.

We also disagree with the Tribunal's holding regarding the overtime issue.  In the case of Grower, Comm'r Dec. 9122089, January 23, 1992 we established a precedent for cases such as this.



We therefore hold that a worker has good cause to quit if an employer 'suffers or permits' overtime, even if voluntary, and refused to compensate the worker for it in violation of law . . .

The claimant in the instant case had complained to his employer long before he quit that he was working uncompensated overtime. Further, he had shown the employer the state law regarding those requirements. He again pressed his case before he gave his formal resignation, but the employer did not agree to pay the overtime. He finally filed a formal complaint with the Wage and Hour Administration to get the back pay. When asked by the Tribunal why he quit work, he replied that it was over salary and that he would have stayed if he got enough of a raise and if they made all the overtime right.

Taking both factors of the claimant's wage problems into consideration, and especially his efforts to resolve the issues before he resigned, we hold the claimant has established a compelling reason for quitting work. 

ORDER

The decision of the Appeal Tribunal is REVERSED.   Benefits are allowed for the weeks ending May 9, 1998 and thereafter, provided all other qualifying provisions are met. His maximum benefits payable are also restored to his claim.

APPEAL RIGHTS

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on August 31, 1998.
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