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The claimant appealed timely to the Department from a Tribunal decision mailed March 1, 1999. That decision affirmed a determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged due to misconduct connected with his work. 

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department, the claimant contends that the Tribunal was biased against him because all of his supporting documents were not included in the record and the hearing officer indicated she did not have time to read all of the documents he was presenting. If that comment was made by the hearing officer, it is unfortunate and was not appropriate. However, the record reveals the claimant submitted a large volume of documents two days before the hearing, many of which were not relevant. We reject the claimant's further argument that "It is apparent from the Decision that the Hearing Officer did not wish to contradict the original decision by another State of Alaska Employee." There is no foundation for that assertion.

The claimant argues many errors of fact and conclusion and argues the Tribunal ignored a legal argument supported by an Alaska Supreme Court decision, Goodlataw V. State, 847 P.2d 589 (Alaska App. 1993). We will accept the Tribunal's findings as we find no material errors and they are supported in the evidence. We reject the Tribunal's conclusion, however, and will address the estoppel argument.

The facts show that the claimant was a principal in a small architectural firm, hereinafter referred to as the employer.  He took a pay cut from his previous employment to become part of the firm. Because of that he had an understanding with the business partners that he could "moonlight" with some of his previous clients to supplement his income. This "gentlemen's agreement" as it is referred to was somewhat in conflict with his written contract which specified "5. Will neither seek, obtain nor provide design or drafting services for other individuals or business entities, unless authorized in writing by the EMPLOYER." The employer agreed in testimony during the hearing that the claimant was allowed to do work for his prior clients and he needed only get a verbal agreement from the partners. In some cases the claimant did not even get verbal agreement. The claimant worked on several such projects before his discharge, and the only concern expressed by the employer was whether the employer's insurance would cover his other work. The claimant assured them insurance was not a problem and he confirmed that with the employer's insurer.

The final straw preceding the claimant's discharge was the employer's discovery of a fax the claimant sent to potential client identifying the employer's rates and indicating he could do the work on his own for less. The employer concluded in a letter of January 4, 1999 that:


Subsequent to the counseling you then not only undertook design services employment with another entity but you specifically competed against Karluk Design in your dealing with Endeavor-Alaska and/or Pam Ronning. 

At the time the letter was written (exhibit 16), the author and CEO of the firm did not know whether this latest client was a prior client of the claimant's. It turns out it was not, but it was work solicited from a high school friend. Further, we find from the record that there was no "counseling" leading up to this, but only a question about the employer's liability insurance covering the claimant's moonlighting activities. There was no concern expressed over potential competition with the employer.

The claimant argues that the court case cited above applies to this matter because his employer, by not warning him prior to termination that he was not to compete with the firm in his moonlighting activities, granted an implied waiver of his activities. The Supreme Court in that case held "The type of implied waiver created by neglect to insist upon a right is, in reality, a type of equitable estoppel." We believe in the instant matter that the waiver granted to the claimant in his moonlighting activities was, at the least, a factor mitigating against the finding of misconduct on the part of the claimant.

Under the circumstances described, we conclude the reasons for the discharge do not show a wilful and wanton disregard of the employer's interest. That is the standard to be applied under 8 AAC 85.095. Therefore, misconduct connected with the work is not established as the cause of the discharge.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are allowed for the weeks ending January 16, 1999, through February 20, 1999 and thereafter, provided all other qualifying provisions are met.  The reduction of benefits is to be restored.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on May 17, 1999.
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