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The claimant timely appealed to the Department from a Tribunal decision mailed March 5, 1999, which affirmed a denial of benefits under AS 23.20.378 and 8 AAC 85.353.  Benefits were denied for weeks ending February 13, 1999 through February 20, 1999. The issue is whether the claimant met availability for work requirements while traveling. The Tribunal also remanded for reconsideration a determination that allowed benefits under the same issue for the week ending February 6, 1999.

We have reviewed the record in this case, which included listening to the tape of the hearing. Additionally, the claimant asked that we consider evidence gathered by the claims holding office in the process of producing the redetermination ordered by the Tribunal. We will include that evidence also.

The claimant traveled from her home in Anchorage to Washington, D.C. on February 2, 1999. She returned to Anchorage on February 19, 1999. A company in Virginia paid for her travel, as well as provided her lodging and per diem. They were interested in hiring her to set up a conference and also to possibly open another office in the D.C. area. The controversy in this case involves whether the job she was seeking with the company would be as an employee or a form of self-employment.

During the hearing the hearing officer asked the claimant, "Was this for a self-employment type venture then?" to which she answered "Oh, yes." We find the question had to be replayed several times on the tape to understand what was being asked. It is possible the claimant misunderstood also. It is clear from her other testimony that she has a consulting business in which she provides conference planning services. She testified to that in such a way that one could conclude this particular job was not going to be as a consultant, but rather as an employee. In her appeal to the Department, the claimant asserts the company was going to hire her as an employee. This is confirmed in notes made by a claimstaker who questioned the potential employer by telephone.

When she discovered the potential employer could not hire her immediately, the claimant sought work with other contacts she had in the Washington, D.C. area. She worked there in 1984 and was willing to relocate if she found work. She met with at least two other employer representatives who could have hired her as a consultant or as an employee. She also met and gave her resume to the Surgeon General when she happened to meet him at a television taping. She maintained her contacts with the company that paid for her travel as well.

The claimant flew home after determining the company paying her travel expenses was not in a position to hire her immediately or at any definite time. 

Whenever a claimant travels outside his normal labor market, as has the claimant here, there is a presumption that the very act of travel renders the individual unavailable for immediate employment. Calkins, Comm'r. Dec. 83H-UI-228, Sept. 6, 1983. In Henderson v. Employment Security Division, No. 3A-84-28 Civil, IC Unemp. Ins. Rptr. (CCH),¶ 8139 (Ak. Super. Ct) Jan. 7, 1978, the court concluded that the regulation, 8 AAC 85.350, was "reasonable and not arbitrary," and that it was necessary to carry out the purpose of the Employment Security Act. That regulation has since been re-numbered, but the content is essentially the same.

We have long held that the unemployment program is not intended to protect those who go into self-employment. Williams, Comm'r Rev. 82H-UI-044, March 26, 1986. A claimant traveling for self-employment purposes does not meet the requirements of a work search for benefit purposes. Diershaw, Comm'r Dec. 9320855, March 30, 1993 and Wright, 97 0766, July 18, 1997. However, we find it appropriate to alter that policy at this time to further the purpose of the Act in paying benefits to those seeking employment. Therefore, we hold that if a claimant is seeking work both as a self-employed contractor and a regular employee, they actually are broadening their employment opportunities rather than restricting them. We  hold that a claimant who is in travel status to seek either type "work" without restriction is traveling to search for work. This policy change does not apply to claimants who travel only to seek or set up self-employment ventures.

In the case at hand, the claimant accepted the potential employer's offer to travel to meet with them for work opportunities. The employer apparently felt so strongly about her aptitude for the job that they paid her expenses. It was only because the employer did not get a particular contract that they could not hire her. It is clear, however, that the only purpose of her travel was to make herself available for work in an area to which she was willing to relocate. We therefore hold that the claimant meets the requirements of the statute and regulation in traveling to "search for work."

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are allowed for the weeks ending February 13, 1999 through February 20, 1999 and thereafter, provided all other qualifying conditions are met. The claims holding office, in its redetermination after remand by the Tribunal, allowed benefits for the week ending February 6, 1999, and we concur with that determination.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on May 28, 1999.
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