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The Employment Security Division (Division) timely appealed to the Department from a Tribunal decision mailed May 11, 1999. That decision reversed a determination denying unemployment insurance benefits for the weeks ending March 7, 1999 through March 20, 1999 under AS 23.20.375. The issue is whether a reopened claim was properly filed. 

After review of the documentary record and hearing tape, we find no material errors in the findings of the Tribunal. The claimant filed his initial claim from Missouri and then went to two other states looking for work before he returned to Alaska. He denies ever receiving a claimant handbook with this claim, although he has received them while filing in the past. He also denies getting instructions from a claimstaker to reopen his claim when he returned by calling the Anchorage office.

After returning to Anchorage, the claimant registered for work in person with the employment office and continued to file his claims through the VICTOR system. He changed his address by phone before he returned. He felt that was all he needed to do to continue receiving benefits. Those were the same steps he took while he was out of state.

The Division argues that the Tribunal should have made a presumption or finding that a claimant who has filed a claim has also received a claimant handbook containing filing instructions. It contends, "Claimant handbooks are included in the envelope with the monetary determination." Further, the Division argues  Exhibit 8 shows that:


On March 8, 1999, E. Mercer advised Mr. Clark when he called to change his address that he needed to 'call the Anchorage office to reopen claim immediately on arrival in Alaska if he intends to continue receiving benefits.' 

The Division contends such "clear and convincing evidence" shows that the claimant did have sufficient instructions to know how to reopen his claim in a timely manner.

What the Division is first asking the Tribunal to do is to take official notice that claimant handbooks are sent out with all monetary determinations. Even though no testimony or evidence was presented to establish that fact, it is arguing that the hearing officer should acknowledge that such action always takes place. Official notice is the same as judicial notice, which is defined in The Alaska Rules of Court, Article II., Rule 201. That rule states:


A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within this state or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.

Alaska Statute 44.62.480 states that official notice may be taken of a generally accepted technical or scientific matter within the agency's special field, or of a fact that is judicially noticed in the courts of the state. The Hearing Officer's Manual, Third Edition, September 1994, published by the State Department of Law, advises that:


Official notice may be exercised in an administrative proceeding, but it is important to provide notice to the parties and provide an opportunity to rebut the "noticed" facts.  

In the present case, the Division did not appear at the hearing to give evidence on the question of whether the claimant was sent the handbook. Further, there is no written record of that transaction. It is not a fact of common knowledge and therefore is not a fact for which the Tribunal could take official notice. Further, it was disputed by the claimant in his direct testimony. The Tribunal asked if he had received it and he responded he did not. The claimant's testimony that he did not receive the handbook is unrebutted. We reject the Division's argument on that point. 

The Division also argues that Exhibit 8 in the record accurately reflects the contents of a phone call with a claimant so Exhibit 8 should outweigh the claimant's testimony to the contrary. The Tribunal was not willing to accept that document over the testimony of the claimant. We cannot say the Tribunal was wrong in that analysis. The Tribunal was in the best position to weigh the claimant's testimony, and the evidence to the contrary was hearsay, which is generally given less weight. Therefore, we hold the Tribunal's conclusion and decision in this case is supported by the evidence and testimony and will be upheld.

The decision of the Employment Security Division Appeal Tribunal  is AFFIRMED.  Benefits remain allowed for the weeks ending March 13, 1999 through March 20, 1999, provided all other qualifying provisions are met.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on September 10, 1999.
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