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IN THE MATTER OF:

DARETHA TOLBERT

The claimant wrote a letter dated October 23, 1999, that will be considered as an appeal to the Department from a Tribunal decision mailed October 12, 1999. The Tribunal decision denied the claimant’s request for reopening of a September 15, 1999 hearing. 

The claimant contends that she was unable to attend the hearing because she did not receive a hearing notice. We note the claimant filed her appeal on August 23, 1999. The hearing notice was sent September 3, 1999, to the address the claimant gave in her appeal. Further, since some documents were not sent with the original notice, a second packet of documents was sent September 10, 1999, with a reference to the upcoming hearing. The claimant contends she did not receive any notice and notes in her latest request:

You stated that you sent it certified and never received a return signature. How could you say I was aware of any date. This is what I’m trying to get through to you that nothing was sent, and I feel that I’m not responsible if you never got anything/mail returned to you

Nowhere in the Tribunal’s dismissal or refusal to reopen decision does it refer to the hearing notice being sent certified mail. There is no evidence any of the notices were sent as certified. 

After the reopening decision was issued an envelope was returned to the file which contains the hearing notice and is stamped “Returned” by the Post Office. It was received November 3, 1999. The original postmark is dated September 3, 1999. The envelope also has handwritten statements on the outside saying “Opened on receipt” and “Outdated materials return to sender.” The notice bears the claimant’s correct address of record.

Under 8 AAC 85.153, hearings may be reopened only if a party failed to appear due to reasons beyond his control. The claimant or some agent of the claimant apparently received the hearing notice but returned it to the Post Office. The claimant knew or should have known that a hearing would be scheduled after she filed her appeal in August. Her failure to take steps to assure her attendance does not establish circumstances beyond her control for the failure to attend.

We have previously held that a claimant is responsible for receipt of his mail once it is sent to his correct address. Dudley, Comm’r Decision 99 2250, Dec. 22, 1999.  We therefore will not order reopening of the hearing.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. The claimant’s request for reopening of the hearing is denied. Neither the Tribunal nor the Department will disturb the initial determination of the Employment Security Division.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on January  19, 2000.
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