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DECISION AND REOPENING ORDER


Docket No.  00 0232 
IN THE MATTER OF:

STEVE D RUSSELL

The claimant timely appealed a Tribunal decision issued February 24, 2000, that denied the claimant unemployment benefits under provisions of AS 23.20.387 and                 AS 23.20.360. That decision also held the claimant was overpaid benefits under         AS 23.20.390, but remanded part of the issue of excess wages under AS 23.20.360. 

Although the Tribunal decision was not clearly wrong, we conclude upon consideration of the entire record that the claimant was not afforded the full measure of due process.  

Two issues were presented in the appeal: whether the claimant concealed work and wages and therefore intended to defraud the division and whether he was overpaid benefits.  The main evidence was a hearsay investigative report purportedly completed by a payroll manager of the claimant's former employer (Exhibit 5).  Neither the payroll manager nor any other employer representative testified at the hearing.  

In his initial appeal to the Tribunal the claimant indicated he did not agree with the indicated earnings in some of the weeks the employer reported. He also contended that sometimes the employer would pay him for extra hours that he did not work. 

During the hearing the claimant brought out that he was paid a daily per diem rate by the employer to cover travel expenses he incurred. The Tribunal remanded that portion of the issue to the division to determine if such payments were deductible. The Tribunal apparently did not believe the earnings shown in each of the weeks in question by the employer included the $24 as contended by the claimant. The Tribunal did not state why it did not believe the claimant on that point. Even discounting that amount, however, when the Tribunal attempted on one occasion to reconcile the number of hours reported during a specific week with the pay the claimant allegedly received It was unsuccessful in coming to the same amount the employer reported. The Tribunal assumed some of the hours the claimant worked (over 8 per day) would be paid as overtime, but using that reasoning the amount still would not be reconciled to the hours and pay rate shown. 

The claimant indicates he did not fill out a daily time report and the employer did not use a time clock. We then must question the amounts the employer has shown on the earnings report. Under these circumstances, the claimant had a right to confront the primary evidence of work and wages and, if necessary, cross-examine an employer witness who had direct knowledge of his employment.  The investigative report does not qualify under the business records exception to the hearsay rule, especially when unsupported by any employer testimony.  It therefore does not support the disqualification in the face of the claimant's testimony that he disputes the amounts the employer has shown that he earned.  

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing he was not persuaded that the hearsay information on his hours of employment and the amounts paid were all correct.  That did not dispose of his due process right to confrontation.

The Tribunal is not in a position to investigate these matters. Since no underlying evidence was submitted to support the information on the employer’s report, it is properly left to investigators within the division to get that information. Once it is obtained or the employer is questioned, a new determination should be based on the facts adduced. To assure due process, we will remand this matter for further investigation and a new determination in keeping with the above discussion

The decision of the Employment Security Division Appeal Tribunal is SET ASIDE and the matter is REMANDED to the division’s investigation section for further fact finding and a new determination. The new determination will have further appeal rights and will supersede the division's previous determination and the Tribunal’s decision of February 24, 2000.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on April  21, 2000.
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