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DECISION OF THE COMMISSIONER

Docket No. 00 0695

IN THE MATTER OF:

CLAIMANT:
INTERESTED EMPLOYEER:
KEVIN T BURTON
MIDNIGHT SUN BREWING LLC

The claimant appealed timely to the Department from a Tribunal decision mailed May 31, 2000 that affirmed a determination denying benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause or was discharged due to misconduct connected with his work.

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department, the claimant contends the Tribunal unfairly weighted the evidence in the employer's favor, the Tribunal incorrectly concluded that the claimant refused to be cross examined and confronted, and the Tribunal made outrageously false findings and a clearly erroneous decision. 

The Tribunal held that the claimant declined to be cross-examined and refused to provide sworn testimony. We find that actually mischaracterizes the claimant's position. The claimant did answer several questions asked of him by the hearing officer and he also answered some questions of the employer. The hearing was recessed twice and in the second session the hearing officer was to again offer the employer an opportunity to cross-examine the claimant. That opportunity was not given when the hearing resumed.

The claimant refused to answer one question from the hearing officer on the ground that it was irrelevant and could come up in future litigation. He refused to answer the question of what his duties were in his most recent position. At the end of the hearing, after the employer witness refused to be cross-examined further, the claimant also refused an offer by the hearing officer to demonstrate his willingness to be cross-examined and to answer questions by the hearing officer.

Since both parties declined to provide complete evidence and testimony, we reject the Tribunal's position that the claimant was less credible than the employer witnesses because of his reluctance to testify. We do believe each party was given a full 

opportunity for a fair hearing and therefore we will not remand the matter for new hearing. We find the following facts from the evidence and testimony provided.






FINDINGS

The claimant worked as a brewer for this employer from October 7, 1997 and became head brewer effective September 4, 1998. At that time he changed from being an hourly employee to a salaried position. The claimant wrote his new contract, which included a yearly transfer of stock and yearly increases in paid vacation. He voiced no problems with his compensation package until January 4, 2000, when he presented a letter to the brewery owners requesting payment for back overtime. The claimant kept careful records during his employment by punching a time clock for all time he worked despite being on salary and not being required to use the time clock by his employer. His letter of January 4, 2000 requested $18,758.20 in overtime pay and a smaller sum for mileage for driving expenses for the company. He became aware he might not be an exempt employee for overtime purposes after his wife attended a seminar on the subject and advised him what she had learned.

The employer was surprised and upset by the claimant's demand for overtime pay. The brewery was undergoing an expansion and the owners feared the amount the claimant was demanding could upset their financial status. The claimant at first demanded resolution of the matter by January 14, 2000, but later changed the date to February 1, 2000. The discussion between the claimant and employers present in the meeting on January 4, 2000 was very heated but it was in a public restaurant. 

Soon after the January 4 meeting, the employer sought an opinion on the overtime claim from Randy Carr, the Chief of the Wage and Hour section of Alaska Labor Standards and Safety Division. Mr. Carr consulted with the U.S. Department of Labor, and did not render an official opinion on the matter until January 27, 2000.

On January 5, 2000, the employer notified employees that all future overtime had to be approved in advance by an officer of the company. The claimant made no protest to the employer.

In the claimant's letter to the employer of January 4, 2000, he requested to be put back on an hourly compensation immediately. The employer did that retroactively, to the end of the last pay period in December 1999. The employer also took the position that the claimant, as an hourly employee, was not due any more paid vacation. Other hourly employees in the company only got paid vacation as a bonus arrangement.

The claimant planned, without advanced approval, to take a vacation beginning January 20, 2000. On January 17, he was told he had no accrued paid vacation. He did not report to work that day or inform the employer of his absence. On January 18, the claimant presented a letter to the employer indicating in part:

Over the last couple of weeks, it has become clear that you do not want me working for Midnight Sun as a result of my overtime claim. To add, last night, Barb informed me you have now taken away my three weeks of paid vacation, just days before an approved vacation I had scheduled. I am left with no choice but to consider myself involuntarily terminated immediately.

The claimant included his key with his letter. The employer sent him a letter the same day indicating he was not terminated but if he did not report to work by January 20, they would consider him to have resigned. It ended "Please understand we are still trying to work this out with you."

The claimant asserts that the employer did not want him to continue working after he heard comments such as "you are not the person we thought you were." He feels that insinuates he is a bad person. He also relies on hearsay statements from co-workers who told him the owners said if he (the claimant) sued the company they would go out of business and workers would lose their jobs. The company owners deny the claimant's charges of harassment after he filed the overtime claim.






CONCLUSION

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The claimant contends that after he made his overtime claim, the employer retaliated and in effect constructively discharged him. We reject that assertion, as the claimant has not shown he was left with no reasonable alternative but to stop working when he did. He was the moving party when he refused to return to work and sent the employer a letter returning his key. Even after that, the employer attempted to get him to return to work and resume his duties.

We reject the claimant's assertion that the employer refused to pay him the overtime he claimed in his letter of January 4, 2000. He gave the employer a deadline of February 1, to pay the claim and the employer made a diligent effort with the proper authorities to first find out if the claim was legitimate. That opinion was not available before the claimant quit nor was his deadline reached.

We also reject the claimant's assertion that he was harassed because of his overtime claim, to the point he could no longer continue working. We do not believe the denial of 

paid leave that is under dispute is harassment or is good cause to quit suitable work. Nor is the employer's imposition of tighter controls on approval of overtime, such as was instituted after the claimant filed his claim for retroactive pay. 

Though the claimant contends one of the owners of the company acted in a threatening manner towards him, he failed to testify as to the nature of the threat or give examples of when or how he feared for his safety. The owner denies the allegation. We hold that the claimant continued to work for nearly two weeks after the heated discussion on January 4, 2000, which appears to have been the most "threatening" time to him. Therefore we discount the claimant's allegation that he was subject to hostility, abuse, or unreasonable discrimination by his supervisor.

Based on the record and testimony the Department concludes the claimant has not shown he had no reasonable alternative but to quit work when he did. The issue of unpaid overtime was still unresolved. And we hold that the other reasons the claimant has advanced for quitting are not supported by the preponderance of evidence or do not rise to the level of compelling reasons for leaving work.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain denied for the period shown.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on September 15, 2000.
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