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The claimant appealed to the Department from a Tribunal decision mailed on an unknown date. The case was heard on June 14, 2000. The decision dismissed as untimely the claimant's appeal to a determination denying the claimant benefits under AS 23.20.379.

We have reviewed the record in this case, including the hearing tape, and have considered the claimant's contentions on appeal. The claimant filed the initial appeal on May 2, 2000, over three months after the determination was mailed to his correct address on January 28, 2000. He admitted during the hearing that he received the determination, but did not fully read it or understand what it meant. The claimant now contends the reason the appeal should be considered timely is that he was defrauded by the employer's false statements to the claims taker.

As proof of the alleged false statements by the employer, the claimant presented the tape of a magistrate's hearing regarding a suit the claimant's employer filed concerning a fuel bill the claimant had not paid. In a counterclaim, the claimant asserted he was owed wages for extra hours he had worked on November 16 and 17 of last year. The employer representative referred to records during that magistrate's hearing that showed the claimant actually did work five hours on November 17, but the employer insisted the records showed he did not work on November 16. Both parties agreed the claimant did not work on November 18. 

In a report to the unemployment call center personnel, the employer allegedly told the claims taker the claimant had not worked since November 15, 1999. That is the lie the claimant alleges the employer told that caused him to be denied benefits.

We find from examination of the record that the claimant told the claims taker in a statement he made on January 27, 2000 (exhibit 5) that he left on vacation on 

November 19, 1999 and was sick for two days before his vacation. He further indicated he was unable to call the employer about his illness but his wife did.

The claimant was denied on the holding that he was discharged from work due to misconduct connected with the work. The dates he missed work before his vacation were relevant. However, it appears both parties were originally confused about what days he actually missed. That does not mean the claimant did not miss work on days he was scheduled and thus does not prove he was fired for reasons other than misconduct. It does not even prove the employer lied. Rather, it shows the employer may have been mistaken when talking to the claims taker but later got better information from its records in preparation to go to court. We note that the claimant did not prevail in the court action, although he did get some concessions. 

AS 23.20.490, that the claimant cites in his appeal, does provide for legal sanctions against an employer who makes false statements knowing they are false. AS 23.20.450 provides for reopening an appeal if it finds a party has been defrauded in connection with the appeal. The requirement is that the party notify the division of the fraud within 60 days of becoming aware of it. 

The claimant believed his employer was lying about his work separation from the beginning when he read the determination. However, he did not file an appeal until well beyond 60 days after that. Further, we find the main reason he failed to appeal is that he did not fully read the determination or the appeal rights statement that accompanied it. We therefore hold with the Tribunal, that the claimant has not established reasons beyond his control caused the long delay in the filing of his appeal, and thus dismissal of the appeal is in order. 

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED.  The claimant's appeal remains dismissed due to untimely filing.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on September 15, 2000.
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