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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 21149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 00 2372

IN THE MATTER OF:

CLAIMANT:
INTERESTED EMPLOYER:
MIKE FOUTS
DELTA STAFFING SERVICES INC

The claimant appealed timely to the Department from a Tribunal decision mailed January 3, 2001 that affirmed a determination denying benefits under AS 23.20.379. The issue is whether the claimant was discharged due to misconduct connected with the work. 

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department, the claimant contends that many of the facts found by the Tribunal are wrong. He also charges that the employer witnesses who testified were not present during the alleged incident for which he was fired, and therefore aren't competent witnesses.

The employer presented testimony showing the claimant received several warnings before his termination. The supervisor who directly warned the claimant gave that testimony. The final incident leading to the discharge was an occasion when a client supervisor for Delta airlines caught the claimant sleeping in the passenger area. The claimant denies sleeping on the job, but admits he had his head in his hands with his knees resting on his elbows and may have "dozed off" for a very short time. He also contends his supervisor had seen him and others sleeping before in the same area, but had done nothing. The supervisor denied this in his direct testimony.

Other testimony that conflicted was that the claimant believed the employer had laid him off after getting no reason from the employer for his termination. Another employer witness testified she personally told the claimant why he was fired when she told him to turn in his badge.  

The standard of proof for administrative proceedings such as this is that a preponderance of the evidence must support the conclusion that misconduct took place. The Tribunal ultimately decided the employer was the more credible. We concur with that judgement. We have previously held that the Tribunal that hears a case is in the best position to weigh the testimony. Credibility decisions are up to the trier of fact to make and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971).

We find no material errors in the Tribunal’s findings. The Tribunal properly applied the law to the facts. The Department therefore adopts the Tribunal’s findings, conclusion, and decision.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain denied for the period shown.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on April 19, 2001.
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