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ALASKA DEPARTMENT OF LABOR


AND WORKFORCE DEVELOPMENTPRIVATE 


OFFICE OF THE COMMISSIONER


P. O. BOX 21149


JUNEAU, ALASKA  99802‑1149


DECISION OF THE COMMISSIONER OF LABOR


Docket No.  01 0419  
IN THE MATTER OF:

CLAIMANT:
INTERESTED EMPLOYER:

RAYMOND E SWANSON
AMERICAN GUARD SERVICES INC

The claimant appealed timely to the Department from a Tribunal decision mailed May 2, 2001 that reversed a determination allowing benefits under AS 23.20.379. The Tribunal decision denies benefits for the weeks ending January 27, 2001 through March 3, 2001 holding the employer discharged the claimant for misconduct connected with his work. 

We have reviewed the entire record in this case including the tapes of the hearing. On January 24, 2001, the employer discharged the claimant for allegedly refusing to follow the company’s chain of command, gross insubordination, and threatening to sabotage the company’s contract with the federal government. On appeal the claimant contends that he did not violate the chain of command, his actions did not constitute gross insubordination, and, because “sabotage” requires an actual action, he did not engage in sabotage since he did not blow up a typewriter or cut the tires on the company car.

The employer contracts with the federal government to provide security services on federal property. The employer placed the claimant as a security guard at a federal facility in Anchorage.

On January 6, 2001, the claimant noticed his bank account was overdrawn. He discovered the problem because his biweekly paycheck had bounced.

The claimant spoke to his supervisor on January 6, January 8 and January 11 about the bounced paycheck. During the first two conversations, the supervisor thought the claimant’s bank had caused the problem because the employer had made a deposit at its bank to cover paychecks.

The claimant redeposited the bounced check on January 6. It did not bounce again. The paycheck had previously bounced because the employer’s bank deposited funds in a wrong account. About eight or nine of the employer’s employees experienced paycheck problems.

By January 11, the employer advised all employees that it would refund to employees by overnight delivery service any fees they incurred as a result of the bank deposit problem. By this time, the claimant was complaining to the employer’s customers, a Congressman’s staff, and his union about his bounced paycheck.

By January 11, the claimant told the employer: “I’m going to do everything possible to get Sheriff kicked off this contract.” Sheriff is one of the employer’s owners. The claimant meant he would do everything possible to cause the employer to lose its federal contract. During the Tribunal hearing, the claimant continued to declare that he would do everything legal to cause the employer to lose its federal contract.

During the hearing, the claimant alleged he had received two other late paychecks since starting work on October 1, 1999. He was unable to provide specific details. Therefore, the employer provided the details.

One of the paychecks to which the claimant refers was late because a national delivery company failed to deliver the paychecks as it should have. Before giving testimony in the hearing, the claimant knew the details of that late delivery because he had investigated the matter as a prior union official. When testifying in the hearing, the claimant withheld why the paycheck was late.

The other incident involved paychecks that arrived in Alaska four days or so before the scheduled pay date without signatures. Those paychecks were returned to the corporate office for signatures then sent back to Anchorage for delivery to employees within a day or so of the scheduled pay date, if not on the pay date.

Employees have a right to receive paychecks on scheduled pay dates. Repeated violation of that right without reasonable cause can provide a claimant good cause to quit work. In this case, the employer did not chronically fail without reasonable cause to provide employees with timely, accurate paychecks. Furthermore, the claimant did not quit work. The question is whether the employer discharged the claimant for misconduct connected with his work.

An employer has a right to expect reasonable loyalty from an employee. Viewing the matter as a whole, the claimant’s threats against the employer’s federal contract are out of proportion for a bounced paycheck quickly made good. The claimant’s threats violate a standard of behavior the employer had a right to expect from an employee and constitute misconduct connected with work. Since the employer discharged the claimant, in part, for his threats, we need not address the employer’s other reasons for discharging the claimant.

The Tribunal properly applied the law to the facts. The Department therefore adopts the Tribunal's findings, conclusion, and decision.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain denied for the period shown.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on August 6, 2001.
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