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INTERESTED EMPLOYER:
RANDY HAGOOD





FIRST CASH INC

The claimant appealed timely to the Department from a Tribunal decision mailed May 11, 2001 that affirmed a determination denying benefits under AS 23.20.379. The issue is whether the claimant voluntary quit suitable work without good cause.

On appeal to the Department, the claimant contends he did not receive due process in his hearing. He stated two instances where he contends his rights to due process were violated. The first being that the employer gave additional testimony during closing argument that the claimant did not get to refute or rebut. The second was that the employer was not advised until the end of the hearing that he would not be liable for any of the claimant's payment of unemployment benefits.  Therefore, the claimant contends, the employer believed he was in an adversarial position during the hearing. The claimant also reiterated his testimony that he quit work because of his on-going knee pain and that the assistant manager had told him the day before he quit that he could not rest or "be caught doing nothing."

We have reviewed the entire record in this case including the tape of the hearing. We find that the claimant is mistaken in asserting that the employer gave new testimony in the closing statement that the claimant did not get to rebut. We find that the employer actually gave testimony earlier that he could have cut back hours for the claimant to eight hour shifts and also given breaks to accommodate him if he'd known the claimant was in pain. The claimant was allowed to cross- examine the employer on that testimony but declined to do so. The claimant also had an opportunity to testify again after the employer did. The only new statements the employer made during closing was that he felt the claimant used his knee as an excuse, which was merely an opinion and not new testimony.

We conclude also that the Tribunal did not err in stating near the end of the hearing that the employer would not be liable in any way for unemployment payments made to the claimant. He was not bound to give the employer that information. Merely making such a statement does not effect in any way the employer's rights as a party in appeals involving work separations. Further, when the employer is an out-of-state business such as this, there is a real possibility the employer may eventually be liable for benefits paid through a wage-combining arrangement with the other state.  We find no error in the way the hearing was conducted and conclude the claimant was given due process.

We find no material errors in the Tribunal’s findings, except for a statement that the store manager would have provided the claimant with a stool had he asked. That statement is not supported by evidence in the record. The claimant worked on this job for no more than five days total. He was a pawnbroker and earned $5.50 per hour. His primary occupation is as a paralegal. He earned over $20 per hour on his last job in that field and has since become re-employed in that occupation. He quit the pawnbroker job because the constant standing, for up to 12 hours per day, was causing significant pain to his arthritic knee. He previously sought medical attention for it and was told to stay off it as much as possible. The only relief the store manager offered him was to cut his hours back to eight per shift or give him more breaks.

Based on the evidence presented, we disagree with the conclusion and decision of the Tribunal. The Tribunal  held that the claimant had a compelling reason to quit work because of his knee pain, which would only become worse. However, the Tribunal held that the claimant did not seek alternatives other than quitting his job, as he could have asked the manager about use of a stool pursued shorter hours, or consulted a doctor for stronger pain medication.

We believe the alternatives the Tribunal speaks of are not sufficient to outweigh the compelling reason this claimant had for terminating employment. First, we question if the work as a pawnbroker was even suitable for the claimant in light of his on-going knee problem and the fact that it was so outside his normal occupation. The store manager testified the work was fast-paced and required being on your feet eight to twelve hours per day. The Alaska Supreme Court in Wescott v. State of Alaska, Dept. of Labor, 996 P.2d 723, (Alaska 2000) concluded:                                            

A worker is always free to quit unsuitable work.  And in the case of a worker who suffers from a physical disability, work ‘is unsuitable when it is detrimental to the claimant’s health.’

[U]nder AS 23.20.385(b), the hearing officer was required to evaluate the significance of the risk of harm that roustabout work posed to Wescott’s condition by objectively inquiring whether ‘a reasonably prudent person in [Wescott’s] circumstances’ would have continued work as a roustabout.

In light of the short duration of this work, we hold the claimant gave the new work as a pawnbroker a fair trial but correctly concluded it was not suitable for him. Lacking reasonable alternatives to safeguard his health while continuing in this work, he had good cause to quit. We hold that the disqualifying provisions of AS 23.20.379 do not apply.

The decision of the Employment Security Division Appeal Tribunal is REVERSED. Benefits are allowed under AS 23.20.379 for the weeks ending February 10, 2001 through March 17, 2001, provided all other qualifying provisions are met. The three-week reduction of benefits is restored to his claim.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on July  24, 2001.
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