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IN THE MATTER OF:

CLAIMANT:
EMPLOYER APPELLANT:
JANEAN JANOSKO
SPERION PACIFIC ENTERPRISES

The employer appealed timely to the Department from an August 24, 2001 Tribunal decision that reversed a determination denying benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit work without good cause or the employer discharged the claimant for misconduct connected with work.

The Tribunal decision also remanded to the unemployment insurance call centers the issue of whether the claimant satisfied availability for work requirements under AS 23.20.378. That availability for work issue is not under appeal to the Department.

We have reviewed the entire record in this case including the tape of the August 24, 2001 telephonic hearing. On appeal to the Department, the employer seeks to add documentation and evidentiary statements not presented during the hearing.

Notices of hearing advised both parties:

Get your facts together. You probably will not get another chance to present information.

In response to the notices of hearing, an employer representative and the claimant participated in the hearing. At the end of the hearing, the Tribunal asked the employer representative if she had anything else to add or any other questions to ask. The representative said, “No.” The Tribunal then accepted closing statements from the parties before closing the hearing.

The employer and the claimant received a reasonable opportunity for fair hearing as AS 23.20.420(a) requires. We will not accept new evidence nor remand the matter back to the Tribunal for rehearing. The following findings and conclusion are based upon the record created in the Tribunal hearing.

The employer provides temporary labor services to its clients. The employer assigned the claimant to work temporary assignments.

The claimant last worked on May 11, 2001. She worked four hours that day before the employer’s client laid her off due to lack of work. The employer’s next work assignment was a one-day job on May 15. The claimant did not work that assignment because her car broke down.

The employer representative contends the claimant quit work. The representative contends the claimant quit because she did not call the employer after failing to work the May 15 one-day job due to her car problem.

However, the claimant contends that she did call the employer after May 15. She contends that after May 15 she advised the employer that she remained available for work until her anticipated relocation later in May or early June.

The employer representative did not monitor all incoming calls to the employer. The representative’s contention that the claimant did not call after May 15 must be viewed as hearsay. Unsupported hearsay is generally insufficient to overcome direct testimony to the contrary. The representative did not refute the claimant’s direct testimony by presenting supporting witnesses who monitored and documented all incoming calls

Job abandonment is a contractual, not statutory term, and it does not automatically mandate a conclusion that a claimant intended to quit his job. Tyrell v. Dept. of Labor, AK Superior Ct. 1stJD No. 1KE-92-1364 Civil (November 4, 1993, unrept.). In  Tyrell v. Dept of Labor, the Superior Court held a claimant could not have voluntarily left his job unless he "intended" to leave his job. The claimant had walked off the job without approved leave over a pay dispute with the employer. The Tribunal held that such job abandonment constituted a voluntarily leaving of work, but the Court reversed the Tribunal holding the employer had discharged the claimant.
Assuming momentarily that in the current matter the claimant did fail to call the employer after May 15 as the employer contends, the mere failure to call does not automatically constitute a voluntary leaving of work for Alaska unemployment insurance purposes. 

As we have previously held, no voluntary leaving issue arises when a temporary work assignment ends and an employment agency has no other assignments immediately available for the claimant. Rath, Comm’r Dec. 99 0934, July 29, 1999. We have also held that no separation from work issue can arise and the claimant cannot be penalized for such when, due to lack of work, a nonemployment agency employer lays off a claimant temporarily without a definite recall date. But a suitable work refusal issue may arise if the claimant refuses work when the employer again offers it. Johnson, Comm’r Dec. 96 0573, June 18, 1996. 

In the matter under review, once May 15 passed and the claimant had no definite return-to-work date, the claimant entered laid‑off status and no separation from work issue arose. No disqualification is in order.

The August 24, 2001 Tribunal decision allowed benefits for the weeks ending July 14, 2001 through August 18, 2001. The underlying unemployment insurance call center determination denied benefits from May 6, 2001 to June 16, 2001. The consecutive six-week penalty arising under AS 23.20.379 begins with the week in which the claimant became unemployed. That is the week containing May 15, 2001. The Tribunal decision addressed an incorrect six-week period.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is MODIFIED. Benefits are allowed under AS 23.20.379 for the weeks ending May 12, 2001 through June 16, 2001, if the claimant is otherwise eligible. The three‑week reduction of the claimant’s maximum benefit amount is restored. The determination will not interfere with the claimant’s eligibility for extended benefits. The availability for work issue under AS 23.20.378 remains remanded to the call centers as shown on the Tribunal decision.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on October 17, 2001.
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