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The claimant appealed to the Department from a Tribunal decision issued on October 10, 2001. The decision affirmed an unemployment insurance call center determination that denied the claimant benefits under AS 23.20.379. The decision held the employer discharged the claimant for misconduct connected with work.

We have reviewed the record in this matter, including the hearing tape. During the hearing, the claimant referred to an October 2, 2001 arbitration decision. The hearing officer did not enter that decision into the hearing record even though the hearing tapes contain frequent references to it.

The claimant sent a copy of the arbitrator’s decision to the Department with his appeal. Although we rarely accept additional evidence not entered into the hearing record created by the Tribunal, we will accept this document because of the repeated references to it in the hearing. The document is entered at the claimant’s insistence.

On appeal to the Department, the claimant contends his discharge does not rise to misconduct because he did not intentionally show up late for work on August 16, 2001. The employer contends the claimant’s late report for work on that date, when viewed in context with his attendance problems, constituted misconduct that caused his discharge.

The employer provides airline flight crews with transportation between the Ted Stevens Anchorage International Airport and hotels. It is critical that the employer’s drivers appear for work on time to transport the airline crews as scheduled to ensure on time flight departures. 

The claimant worked as a driver transporting airline crews. The claimant started work in April 1996. The employer discharged him on August 17, 2001 for reporting late to work the previous day.

The claimant argues that the employer’s failure to consistently apply its disciplinary process toward employees undermines a conclusion that the employer discharged him for misconduct. For example, the claimant was tardy 55 times between March 1997 and March 1998, and he was not discharged.

However, by 2001 the employer began enforcing a policy against tardy reports to work. In a March 6, 2001 “Final Warning” notice, the employer suspended the claimant for three days because of a late report to work on March 4, 2001. The notice warned him that his next violation of employer policy would result in termination of employment.

The claimant contended he was late to work on March 4 because he had smelled fumes around his personal vehicle. The claimant filed a grievance against the March 6 Final Warning notice and suspension. The suspension was eventually overruled by the arbitrator decision referenced above. In ruling in the Grievant’s (claimant’s) favor, the arbitrator held:

The Company understandably did not give much weight to any smell of fumes that may have been emanating from the vehicle since such fumes can easily be manipulated by a vehicle operator however the Company erred in its investigation when it failed to contact the mechanic who had worked on the vehicle and who had supposedly spoken with the Grievant on March 5th. A discussion with the mechanic was required in order to complete the investigation of this incident. The Company’s failure to have that discussion leaves the Arbitrator with no choice but to overturn the suspension for the lack of due process and to find that the Employer has failed in its burden of proof of wrongdoing.

In a July 25, 2001 “Final Warning” notice, the employer suspended the claimant for three days because of a late report to work on July 19, 2001. The notice warned him that his next violation of employer policy would result in termination of employment. The claimant did not grieve this suspension.

On August 16, 2001, the claimant reported to work at 9:08 a.m. instead of 9:00 a.m. as scheduled. The claimant contends he reported late because road construction delayed him. He knew of the construction the week before August 16. The claimant lives in East Anchorage about ten miles from the airport where he reported for work. During the hearing, he contended:

At 10 o’clock in the morning, I can fly across town. I can hit all the signals correctly on Tudor, and I can be at the airport in less than 20 minutes. OK? And other days, like on a Friday afternoon at one in the afternoon, traffic will be bumper to bumper, and it will take me 25 minutes to get to the airport. OK? And so what I’m saying is because of all the variation in the traffic pattern in this city and especially during the summer when the construction around the city, as you well know, can happen anywhere - I mean at anywhere at any time without prior notice -  and is something I personally can’t keep up with, you know, what streets are going to be blocked off due to construction - I personally can‘t keep up with it. It was for these reasons that I was tardy on the morning in question that caused the termination and several other mornings.

Throughout the hearing the claimant contended he could not be responsible for reporting to work on time due to road construction in Anchorage. However, he never demonstrated how other Anchorage workers apparently managed to report for work timely using the same streets and roads that he used.

The employer has a right to start enforcing its attendance policies and imposing discipline for violations if it provides employees notice that future late reports to work can jeopardize continued employment. Even though an arbitrator overturned the March 6 Final Warning, the July 25 Final Warning and suspension placed the claimant on notice that another tardy could cause his termination.

Misconduct connected with work means, “A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .” (8 AAC 85.095(d))
The claimant’s own testimony establishes he should have known he had to depart from home earlier during the summer construction season to ensure timely reporting to work. He fails to establish reasonable cause for failing to leave home earlier in the mornings, especially on August 16 when he knew in advance that his apparent route was under construction. The claimant’s failure to leave home sufficiently early to correct his attendance problems render his August 16 late report repeated negligence constituting misconduct connected with his work.

We find no material errors in the Tribunal’s findings. In addition to our findings regarding the arbitration decision, we adopt the Tribunal’s findings, conclusion, and decision.
DECISION

The decision of the Employment Security Division Appeal Tribunal is AFFIRMED. Benefits remain denied for the period shown.
APPEAL RIGHTS

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62-560-570, and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the 30-day period, this decision is final.

Dated and mailed in Juneau, Alaska on December 20, 2001.
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