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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 21149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 01 2329

IN THE MATTER OF:

CLAIMANT:
INTERESTED EMPLOYER:
DEBORAH K COMPTON
NORTH STAR LEARNING CENTER

The employer appealed timely to the Department from a Tribunal decision mailed January 8, 2002 that reversed a determination denying benefits under AS 23.20.379. The issue is whether the claimant was discharged due to misconduct connected with her work.

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department the employer challenges the portion of the Tribunal conclusion that states:

The employer terminated Ms. Compton for submitting a written request for time off. The very act of submitting the request indicated to them she intended taking the requested day of [sic] whether permission was granted or not. This was speculative. 

We find no substantial errors in the findings of the Tribunal and will adopt those as our own. In addition, we find from the employer's testimony that the claimant did tell one of the managers that if they did not grant her the day off she would not work. In addition, we find from statements the claimant made to an unemployment representative that even though she was given the ultimatum of being fired if she took the day off, she chose to take the day off. (Exhibit 3). Though both of those statements are hearsay in nature, the claimant did not rebut those statements in the hearing.

The claimant wanted to take part of one day and all of another workday to drive from Fairbanks to Anchorage to pick up her adult son who was arriving from out of state. She felt she could not afford a ticket for him to fly all the way to Fairbanks, nor did she want to inconvenience him more by making him wait at the airport several hours for a connecting flight.

The claimant does not dispute the fact that she would have taken the day off in spite of the employer's refusal to grant it. Rather, she feels the employer was unfair in not finding a replacement so she could have that day off. We note also from the testimony and evidence submitted that the claimant did not check with the employer before she made her son's plane reservations to ascertain the likelihood of getting that day off.

The employer had recently lost two employees through voluntary separations. They were short-handed and were trying to hire other teachers. At first they told the claimant they would try to hire someone who could substitute for her on that particular day she wanted off. They were unable to hire anyone by November 9, when the issue came to a head.

We believe the claimant's refusal to work is tantamount to insubordination. If negotiations over the leave were continuing, we would not hold in this way. However, the claimant does not dispute she gave the employer notice she would not work even lacking employer approval. We have previously held that even a single instance of insubordination may constitute misconduct if serious enough. Cantrell, Comm. Dec. No. 9225160, June 30, 1992. In this case the claimant was refusing to work a regularly scheduled day of her schedule. In spite of her advance notice that she wanted the time off, her advance announcement that she would take it regardless of the employer's approval was insubordination. 

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are denied the claimant for the weeks ending November 17, 2001 to December 22, 2001. Also, her maximum benefits payable are reduced by three times the weekly benefit amount, and she may be disqualified for receipt of extended benefits.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on March 7, 2002.
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