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     DOT AND PUBLIC FACILITIES

The employer appealed timely to the Department from a Tribunal decision mailed January 23, 2002 that reversed a determination denying benefits under AS 23.20.379. The issue is whether the claimant was discharged due to misconduct connected with his work.

We have reviewed the entire record in this case including the tape of the hearing. On appeal to the Department, the employer contests several of the findings and the conclusion of the Tribunal. We have considered all of the points the employer makes in its appeal. However, based on the evidence, we find no material errors in the Tribunal’s findings.

The employer's primary and immediate reason for discharging the claimant had to do with the claimant's response to being locked in a hazardous materials room by co-workers. The claimant was very upset about the incident and he brought it first to the attention of workplace officials as well as to the local police. He told the employer's human resource personnel that he was angry enough that " if I had a gun I could have killed those guys." He also repeated a similar statement at the time he was filing assault charges with the local police. The police officer in turn passed on the information to the workplace officials indicating the claimant was making "terroristic threats.”  The employer representative asserts the claimant told her and the police that he was so angry he "would have" killed his co-workers. But, she did not produce the police officer as a witness nor the one other worker she testified was present when the claimant made the statement.

The employer also states in its appeal to the Department that

The department did not discharge Mr. Stevens solely based on the incident where he stated that he "could" or "would" kill his coworkers.

Mr. Stevens was terminated as a result of his continued intimidating behavior, most recently exhibited following a workplace incident where he made threatening statements against his coworkers. Mr. Stevens' history

includes one letter of instruction, two letters of reprimand, a three-day suspension, and a two-week suspension regarding abusive and intimidating behavior.

Neither in the appeal hearing nor in its present appeal has the employer offered any additional evidence of other incidents where the claimant exhibited any intimidating behavior. The employer representative was given ample opportunity during the hearing to do so.

After the incident where he was locked in the hazardous materials room the claimant complained to his employer, filed assault charges with the police, and asked for help in getting psychological counseling to deal with his fear and anger. We do not believe those are the actions of a person bent on getting revenge through violence. A psychiatrist who examined the claimant after the event apparently shared that assessment. He advised the employer that the claimant was not dangerous, but instead maintained a victim posture.

Based on the evidence and testimony presented, we hold that the Tribunal properly applied the law to the facts. The claimant was discharged for reasons that do not constitute misconduct connected with the work. The Department therefore adopts the Tribunal’s findings, conclusion, and decision.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain denied for the period shown.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on March  19, 2002.
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