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IN THE MATTER OF:
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INTERESTED EMPLOYER:
VANH D SOSONGKHAM
ALASKA CARROT COMPANY

The claimant appealed timely to the Department from a Tribunal decision mailed June 5, 2002. The Tribunal decision modified a call center misconduct discharge from work determination. The call center misconduct determination denied benefits under the theft provisions of AS 23.20.379(e) for the 52 weeks ending January 19, 2002 through January 11, 2003. The Tribunal modification denied benefits under the general misconduct provisions of AS 23.20.379(a) for the six weeks ending January 19, 2002 through February 23, 2002. The issue is whether the employer discharged the claimant for either general misconduct or commission of theft connected with the work.

We have reviewed the entire record in this case including a workplace surveillance videotape and the audiotape of the hearing. The employer contends he discharged the claimant for stealing products and time, smoking in the facility, and allowing a stranger to enter the facility and take produce. On appeal to the Department, the claimant argues that he did not steal from the employer and that the facility did not have signs about smoking.

The employer operates a value-added produce company that repackages vegetables and fruit for sale to other businesses. On January 15, 2002, the employer received a tip that the claimant and the night crew supervised by the claimant were stealing from the employer. On January 15, the employer installed a surveillance video camera before the night shift reported for its 2:30 p.m. starting time.

The night crew had chosen to work a 7.5-hour shift with two employer paid 15-minute breaks but no unpaid meal break. The employer’s surveillance videotape covers the entire January 15 night shift with approximately 7 hours and thirty-six minutes of action. On January 15, no one on the night crew knew about the surveillance camera.

The Tribunal conducted two hearing sessions. During the May 29, 2002 session, the employer contended that the claimant gave himself and the other eight night shift employees two breaks plus allowed everyone to stop work at least 30 minutes early without punching off the time clock. The claimant adamantly denied under oath that he gave employees two breaks. He testified that he did allow employees to sit around at the end of the shift for 30 minutes but that made up for the two 15-minute breaks he had not given the employees earlier in the shift.

At the May 29 hearing session, the employer’s videotape had not been entered into the record. The Tribunal continued the hearing to June 4 to provide the Tribunal and the claimant an opportunity to receive and view copies of the videotape.

The videotape shows that the claimant gave himself and eight other employees a break starting at approximately two hours and eight minutes into the January 15 night shift. The break ended at approximately two hours and forty-two minutes into the shift. The break was at least 34 minutes long.

At approximately five hours and five minutes into the shift the claimant began another break for himself and other employees. Employees arrived in the break area up to nine minutes after the break started. The break ended at approximately five hours and twenty-three minutes into the shift.

At approximately six hours and fifty-five minutes into the shift, the claimant left the processing area and apparently stopped working. In the next four minutes or so, all employees stopped working. Some appear to leave the building. One person punched all employees off the clock at approximately seven hours and thirty-three minutes into the shift.

During the May 29 hearing, the claimant falsely testified that he did not give employees two breaks on January 15. The claimant’s false testimony severely undermines his credibility. The claimant stole time and allowed other employees to steal time from the employer. The hearing record fails to establish the value of the time stolen.

At the end of the January 15 shift, the claimant carried two boxes from the building. The claimant’s girlfriend carried from the building a large tray stacked with produce. The claimant allowed other employees to carry bags of produce from the building.

As employees repackage produce, they trim it. The claimant contends that he and other employees carried from the building only the trimmings that the employer does not sell.

The employer allows employees to take trimmings. Apparently from the boxes and bags used by employees on January 15, the employer does not believe the claimant and employees took only trimmings. However, the videotape does not show what was taken and the hearing record does not otherwise establish a value for what was taken.

At approximately seven hours and twenty-nine minutes into the shift, the videotape shows a male enter the facility. The male is unknown to the employer. On the tape, five employees sit in the area that the unknown male enters. One employee gets up, goes into a cooler, and returns with a crate of produce that he gives to the male. None of the other employees shows surprise. The male leaves with the produce.

The claimant is not visible on the videotape while the unknown male is present. The claimant contends he knows nothing of the apparent theft of produce by the unknown male. The lack of surprise by the five employees who saw the unknown male creates an impression of familiarity with his appearance and his taking of produce. But the hearing record does not clearly connect the claimant with the apparent theft.

The videotape shows the claimant smoking in the facility at several different times. The claimant argues no signs prohibited smoking. The claimant’s lack of credibility is insufficient to overcome the employer’s assertions that the claimant had been told not to smoke in the facility.

On January 16, the employer reported the contents of the videotape to the police. The police advised that the employer had the options of discharging the employees and pressing charges, but the charges would be only misdemeanors. The employer chose only to discharge the employees. The employer discharged the entire night shift crew after they appeared at 2:30 p.m. on January 16.

Imposition of the 52-week penalty under AS 23.20.379(e) for misconduct by theft requires that the theft be reported to the proper law enforcement authority and “the value of the property or service is $50 or more” (8 AAC 85.095(g)). The employer reported the claimant’s theft to the police thus satisfying half of this requirement. However, the hearing record does not clearly establish that the value of the property and stolen time is $50 or more. The 52-week penalty cannot be applied.

AS 23.20.379(a) imposes a six-week penalty if a claimant is discharged for general misconduct connected with the work. Misconduct is generally defined as a willful and wanton disregard of the employer’s interest (8 AAC 85.095(d)). The claimant’s personal time theft alone shows a deliberate disregard of the employer’s interest sufficient to constitute general misconduct. The claimant’s smoking in the employer’s facility separately constitutes misconduct.

The Department adopts the Tribunal’s findings, conclusion, and decision. 

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain denied for the period shown.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on July 17, 2002.








ED FLANAGAN








COMMISSIONER
