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PRIVATE 
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OFFICE OF THE COMMISSIONER


P. O. BOX 21149


JUNEAU, ALASKA  99802‑1149


DECISION OF THE COMMISSIONER OF LABOR


Docket No. 02 1908 

IN THE MATTER OF:

CLAIMANT:
INTERESTED EMPLOYER:  

MICHAEL RUDISILL
CALISTA CORPORATION

The interested employer appealed to the Department from a Tribunal decision mailed October 7, 2002. That decision reversed the initial determination denying the claimant unemployment insurance benefits under AS 23.20.279. The Tribunal allowed benefits on the holding that the claimant voluntarily quit suitable work but with good cause.

We have reviewed the entire record in this case including the tape of the hearing. The employer challenges some findings of the Tribunal, specifically the finding that the claimant discovered his supervisor was telling vendors and contractors not to talk to him about network problems. The employer points out that the claimant’s testimony on that issue was hearsay and further that he testified he did not “know” of this situation until after he had quit.

Upon review of the hearing record, we must agree with the employer’s point. However, we hold this decision does not hinge on whether those findings are correct or not. We find those specific findings to be immaterial to this case because we hold that the employer was the moving party in the claimant’s termination from work and this work separation should be decided as a discharge rather than a voluntary quit. We therefore will adopt the Tribunal's findings, as we find no material errors in those findings. However, we do not agree with the Tribunal's conclusion based upon those findings.

The Tribunal held the claimant was the moving party even though it found that the employer called the claimant into a meeting on 

June 19, 2002 and presented him with a memo that said, in pertinent part, “Due to the needed upgrade in the systems position, it is with much regret that we advise you that we are unable to continue your employment after July 5, 2002.” The reasons given for the termination basically were that the claimant’s skills did not match the employer’s needs.

As the June 19, 2002 meeting with his employer progressed, the claimant indicated the employer need not give further explanation because he had planned to quit that day anyway, with July 3, 2002 as his last day. The employer asked for written notice to that effect and the claimant later supplied it. 

The Tribunal correctly cited Flores, Comm’r Review 96 2183, December 16, 1996 in its decision. That decision reads as follows, in pertinent part:

The claimant here became unemployed because her employer discharged her.  Her unemployment after the following shift would have been due to the employer's discharge, even had she worked the shift.  Foregoing one more day of work did not change the nature of the work separation.  

We believe an early quit or discharge should generally cause a change in the nature of the work separation if it is far enough in advance of the separation date to affect eligibility for waiting week credit or benefits for a week.  For example, a claimant who is due to be laid off for lack of work at the end of the work week on Friday may decide instead to quit on Monday.  If this separation were to be considered a layoff, even though the claimant quit early,  the claimant's reduced earnings for the week would in most cases qualify him for an earlier week of benefits or earlier waiting week credit  We don't believe it is correct to reward an early quit with an extra week of benefits or earlier waiting week credit. waiting week credit.  

However, the closer a worker gets to the end of the notice period, the less effect an early quit or discharge has on the nature of the separation.  The worker remains unemployed for the original reason.   A quit or discharge which causes a claimant to miss less than two full shifts of the remaining notice period in a calendar week will not have a significant effect on eligibility for the week.

In Kennedy, Comm'r Dec. 9027951, October 10, 1990,  we held that a claimant who was given one day's notice of a layoff and who then was given permission for leave the last day, remained laid off.   The separation did not become a quit.  We now extend that holding to cover workers who leave early after notice of discharge, but with less than two full shifts remaining in the notice period.  These workers will be considered discharged.  The discharge remains the primary and proximate reason for their unemployment.  Inversely, if a claimant gives notice and the employer chooses to end the employment with less than two shifts remaining, the nature of the separation remains a voluntary leaving. 

The Tribunal reasoned that Flores did not apply in this case because the claimant and employer reached a “simultaneous decision to end the employment relationship.” Though in one sense that may be true, the fact remains that the employer became the moving party when it 

presented the claimant with a discharge notice before he had 

resigned. Though it may be true the claimant did not resign as a result of the discharge, the effect is the same. He quit only after the discharge was presented. The findings also show that 

July 4, 2002 was a holiday and the claimant testified he would normally have that day off. That establishes that his notice to quit on July 3, changed his termination date by only one full shift, as the employer had previously given him notice that July 5, 2002 would be his last day. Because his termination date was changed by only one full shift, following the policy in Flores we conclude the claimant became unemployed because of a discharge by his employer. The evidence and testimony show no allegations of misconduct causing the discharge. Rather the employer concluded the claimant was not meeting its expectations. We therefore hold the claimant was discharged for reasons other than misconduct connected with the work. No disqualification is in order under the provisions of AS 23.20.379.
The decision of the Employment Security Division Appeal Tribunal is AFFIRMED but MODIFIED. Benefits remain allowed without penalty under AS 23.20.379 for the weeks in question. The work termination is held to be a discharge rather than a voluntary leaving of work.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on January 6, 2003.



GREG O’CLARAY



COMMISSIONER
