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This review comes about because of an appeal certified to the department under 

AS 23.20.455 (b). As background, on November 14, 2002 we issued decision 02 1518. In it we held the same claimant satisfied the requirement of AS 23.20.378(c) because she was attending school full-time while working full-time during the spring 2002 semester. We thus reversed a Tribunal decision by a different hearing officer that denied the claimant benefits for weeks ending June 22, 2002 through September 28, 2002. In its December 9, 2002 decision, which dealt with a different time period, the Tribunal posed the following questions regarding this individual’s case:

1) First, while work and school attendance must be concurrent to satisfy 

AS 23.20.378 (c) (see Valentine cited above), does concurrent mean overlapping in the same week as apparently applied in Forster cited above?  

2) Secondly, what definition must apply to significant when determining whether a claimant worked at least 30 hours per week during a significant portion of the time that she pursued an academic education?

3) If a week of concurrent work and school attendance is not a significant period, could a single month (March 2002) of concurrent work and school attendance such as the claimant identified in the November 12 hearing satisfy the requirement?

4) If a single month of concurrent work and school attendance is insufficient to constitute a significant period, could the claimant receive credit for her school attendance occurring during her weeks of leave when she did not work?

5) Commissioner findings and conclusions carry more weight than those of the Tribunal. However, Tribunal hearing record 02 2262 does not contain the record the Commissioner relied upon when issuing Commissioner decision 02 1518. It is not clear (1) why the findings of Commissioner decision 02 1518 appear to vary from the record of hearing 02 2262, and (2) whether the standards applied in Commissioner decision 02 2262 [Sic] change prior precedents.  For example, does Commissioner decision 02 1518 hold being in employed status but on leave from work while attending school equates to concurrent work and school attendance?

After reviewing the record of both appeals, we find the following facts apply. We note that the first hearing record was much less detailed than the second hearing record. 

FACTS
The claimant established a new claim for benefits on June 16, 2002. In September of 2001, she began a master’s degree program through the University of Southern New Hampshire. Her degree will be in the field of community mental health. The program requires a total of 48 credit hours and runs through December of 2003. The claimant’s school schedule requires her to attend class one weekend per month for a total of 16 hours. Each course takes about two months to complete, for which she get 3 credits. The program also requires that she complete a 100-hour practicum and two, 300-hour internships.

The program the claimant is enrolled in is designed for people to work full-time while attending classes on weekends and doing other learning exercises on a flexible schedule. At the time she began the program, the claimant was working full-time for Anchorage Center for Families (ACF). She worked as a co-manager of the Intermission Program, which often required that she work 60-hour weeks. ACF encouraged the claimant to attend school to obtain her master’s degree as the employer was going to require such advanced degrees of its managers. ACF also offered small financial incentives. On June 28, 2002, ACF closed its doors due to financial difficulties and the claimant and all employees were laid off. The claimant had been employed there since 

November 1999.

The controversy in this matter revolves around the amount of time the claimant spent completing a 100-hour practicum requirement. In our findings in decision 02 1518, we found she completed the practicum in the period from December 2001 to March 2002. We based that decision on testimony and documents that were; as we said before, much less complete than the record established in docket 02 2262. We find that the school assigned the practicum to be completed between December and March as shown on exhibit 4, page 7 of the 02 1518 record provided by the school. However, under more specific questioning in the second hearing, it became evident the claimant was incapacitated due to major surgery from November 27, 2001 to six weeks thereafter. Also, in February 2002, she was gone most of the month due to the illness of her mother in Arizona.

The claimant testified in the second hearing that she completed most of her practicum in March 2002. She could not give specific amounts of time she spent each week in the hearing for docket 02 2262. However, she did eventually find documentation showing she obtained an extension of time changing the deadline from March 31, 2002 to May 7, 2002. (Exhibit 16, page 2 of hearing record 02 2262). More detailed records of the practicum assignment were also included in that record showing work was completed on it in April and May 2002, as well as in March. (Exhibit 16, pages 2 to 7 of hearing record 02 2262). The Tribunal took more testimony from the claimant by telephone and accepted new documents after the initial in-person hearing. It is not clear why it gave more weight to her initial testimony, in which she seemed less prepared to give a weekly breakdown of her school activities, than the documents she presented which were more detailed.

The claimant finally completed the practicum and turned it in on May 7, 2002. The 100-hour practicum involved doing research, experiments, educational planning instruments and techniques, and writing papers. The claimant worked on it independently. The spring 2002 term began February 23, 2002 and ended May 19, 2002 (Exhibit 13 of docket 02 2262). 

The claimant began her first internship on June 24, 2002 and completed that on September 4, 2002. She now has until March 2003 to complete the second internship. The school recommends she spend about 15 hours per week in each internship. She spends more than that, on average, in each week of the internship. Her internship supervisor states, “From the first day, Susan has had a flexible schedule allowing for her to be able to accept employment opportunities in daytime hours, evening hours or weekends, and adjust her internship hours accordingly.” (Exhibit 11, page 1 of docket 02 2262). The claimant got one credit for the practicum and will get the same number of credits for each internship.   

LAW

Alaska Statute 23.20.378 provides in part as follows:


(c) An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education.  A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education.  However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated.  In this subsection,


(1) "pursuing an academic education" means attending an


established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;


(2) "school" includes primary schools, secondary schools,


and institutions of higher education.

CONCLUSION

In both appeals the claimant contends that she has attended school full-time while working full-time in the past and therefore should qualify for waiver of the disqualification. She asserts that the format of the schooling she is attending is designed to attract students working in the mental health field to further their education and is structured to accommodate students working full-time. She also argues that the State of Alaska approved this program for Professional Counselor Licensure in August of 2001.

The Tribunal certified this case to the department on the holding that the evidence regarding the hours the practicum covered was in conflict with the decisions issued in both Tribunal decision 02 1518 and Commissioner decision 02 1518. We agree, as both found the claimant completed the practicum in the months from December 2001 to March 2002. However, we find now that the evidence supports the claimant’s contention that she completed the practicum hours from March 2002 to May 7, 2002. This is supported by the fact that she got an extension of time to turn in the practicum assignments and provided documents to show when she performed some of the work. The Tribunal in decision 02 2262 accepted the new documentation, stating  “The Tribunal finds that the claimant’s modifications to hearing record 02 2262 now accurately reflect her school attendance and actual workdays.” But, for some reason the Tribunal still went on to find the practicum hours were completed only in March of 2002. 

We find due to the claimant’s type of independent study and variations in the hours the claimant spends on her internship, that using averages on the time she puts in is accurate enough for purposes of making this decision. The call center and Tribunal apparently were content to use averages on a weekly basis to determine the claimant attends more than an average of ten hours per week while she is completing her internship. We find the same standard should be applied in determining how much time she spent on the practicum in the months of March through May 2002. Since the claimant worked on the practicum for nine weeks, she averaged approximately 10 hours per week. Coupled with the classes she attended, which totaled an average of four hours per week, that means she was attending school full-time during those weeks. Her school attendance and work was concurrent in the sense that both occurred together the majority of the time. 

Her spring semester included 12 weeks of education. Therefore, she was enrolled in at least 10 hours of school per week, while working 30 hours or more per week during  a significant period of that semester. It was certainly over the majority of weeks in that semester. 
The 1989 amendment to AS 23.20.378(c) waived the disqualification for academic students with a proven history of concurrent work and school attendance. Section 18, ch 100, SLA 1989. The worker's ability to attend school and work at the same time must be established. The waiver was intended for those "super-achievers" who had proven they could manage a schedule of full-time classes and work.  Hearings on HB 287 before the Senate Labor and Commerce Committee, March 4, 1988, 15th Alaska Legislature, 2nd Sess. (testimony of Rep. Fran Ulmer).  

In the instant case, we conclude the claimant has shown through a preponderance of the evidence that she satisfies the waiver requirements for full-time school attendance found in AS 23.20.378(c). Although she is pursuing an academic education, which is disqualifying under the same statute, she meets the requirements for a waiver of that disqualification due to her recent history of pursuing that education while working full-time.   

We believe these findings and conclusion answer the questions certified to the department in the appeal decision issued on December 9, 2002 for docket 02 2262.

This decision changes no prior precedent that the department has issued that we are aware of. 

DECISION

The determination denying the claimant benefits issued on October 10, 2002 is REVERSED. Benefits are allowed beginning with the week ending June 22, 2002 through week ending January 18, 2003, and thereafter, provided the claimant meets all other qualifying provisions.

APPEAL RIGHTS

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on January  24, 2003.



GREG O’CLARAY



COMMISSIONER
