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IN THE MATTER OF:

CLAIMANT:
 INTERESTED EMPLOYER:

GLEN HORNSBY

CAFE DE PARIS CATERING CO

The employer timely appealed to the Department from a Tribunal decision mailed February 19, 2003 that denied reopening of the appeal hearing held on December 27, 2002.

The employer requested reopening of the hearing after the Tribunal decision reversed the denial of benefits. The Tribunal held that the claimant was discharged for reasons other than misconduct connected with the work. The Tribunal denied reopening holding that the employer had not provided circumstances beyond its control for not attending the hearing. It also indicated that the employer did not respond to a request for additional information about why it missed the hearing.

In the appeal to the Department, the employer provides a copy of a letter responding to the Tribunal’s inquiry about why it missed the hearing. It is not clear why the Tribunal failed to receive the letter, but it could be because the letter referenced an incorrect docket number. In both letters, the employer strongly contends it was ill advised regarding the necessity of attending the hearing when it called to get advice. But it could not give the name of the person giving that advice. The employer also contends the claimant gave false testimony during the hearing. 

AS 23.20.450 provides for reopening of an appeal proceeding if it is found that a worker or employer has been “defrauded.” Our policy has been that additional evidence will be accepted if the evidence presented on appeal to the Department would tend to establish that a person perjured himself before the Tribunal. In such cases, the evidence will be remanded to the Tribunal for additional hearing. Reber, Comm’r Dec. 98 1410, November 10, 1998, Standridge, Comm’r Dec. 95 1616, November 3, 1995, Lesko, Comm'r. Dec. 9427823, August 17, 1994; Olsen, Comm'r. Dec. 94 9222, January 23, 1995; Fry, Comm'r. Dec. 92 9209, February 6, 1995. Perjury is “a false sworn statement which the person does not believe to be true.” AS 11.56.200. The statement must be one of fact.  A difference of opinion or of interpretation of actions is not considered to be perjurious. 60A AmJur 2d, Perjury §22.  Committing perjury in these proceedings is a serious issue and therefore an allegation of perjury is not taken lightly.  

We find no justification for reopening the hearing on the basis that the employer was prevented by circumstances beyond its control for failure to attend the hearing. However, because the employer alleges the claimant gave false testimony during the hearing, we will remand this matter for further hearing for the limited purpose of impeaching the claimant’s testimony only. The employer is responsible for providing evidence of the alleged false statements by the claimant. Failure to provide such evidence, showing by a preponderance of evidence that the claimant gave false testimony, should result in the same decision being rendered as before.

The Tribunal decision denying reopening of the appeal hearing is REVERSED.  The matter is REMANDED for a REOPENING of the hearing as soon as scheduling permits. The Tribunal is directed to give written notice of the reopening date to all parties. A copy of the tape of the initial hearing record is to be provided to the employer and claimant before the next hearing. 

SO ORDERED.
Dated and Mailed in Juneau, Alaska on March 7, 2003.



GREG O’CLARAY



COMMISSIONER
