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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 21149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 03 0428

IN THE MATTER OF:

CLAIMANT:                                                       INTERESTED EMPLOYER:

DANNY W JENNINGS



ASSETS INC/UC EXPRESS

The claimant appealed timely to the Department from a Tribunal decision mailed 

April 17, 2003 that denied benefits under AS 23.20.387. That decision also affirmed the claimant’s liability to repay benefits under AS 23.20.390 and upheld a determination denying benefits under AS 23.20.379. The issue is whether the claimant made false statements or misrepresentations to obtain benefits not due.

We have reviewed the entire record in this case. On appeal to the Department, the claimant contends that he did not know being taken off his job site was being fired, especially since he was told they were trying to get him another job right away. He contends those were the reasons he indicated to an unemployment insurance representative that he was laid off his job when he initially filed for benefits. The claimant indicated in the hearing he was not appealing the disqualification for being discharged due to misconduct. That issue therefore is not being decided here.

The claimant is limited to a fourth grade reading ability. His representative argued during the hearing that he has diminished social skills. His employer, Assets Inc., is a non-profit agency that provides job development assistance to help people with disabilities find jobs.

Under AS 23.20.387, 

Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

Normally we do not substitute judgement in a case that hinges on deciding the credibility of witnesses. The Tribunal hearing the case is generally in a better position to judge such credibility. However, in this case the claimant provided an incorrect answer in filing his initial claim for benefits that reasonably could have stemmed from his limited ability to comprehend the question asked. He was asked whether he was terminated or laid off. He answered that he was laid off. Though he was actually fired from his job for allegations involving sexual harassment, the claimant has given credible explanations for his understanding that since the employer was assisting him in finding another job, he felt he was just laid off. We therefore conclude he did not provide a false statement or misrepresent facts to obtain benefits not due. For that reason we hold that the disqualifying provisions of AS 23.20.387 do not apply.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is MODIFIED. No disqualification under AS 23.20.387 is imposed for the weeks ending January 19, 2002 through February 23, 2002 or for weeks ending January 25, 2003 through September 27, 2003. The matter is REMANDED to the Division for recalculation of the claimant’s overpayment of benefits under AS 23.20.390. We note there was no issue in this case under AS 23.20.360 as incorrectly stated in the Tribunal decision and so that disqualification is REVERSED.  The disqualification under 

AS 23.20.379 for weeks ending January 19, 2002 through February 23, 2002 remains in effect as the claimant declined to appeal that decision.

(We note that because the claimant withdrew his appeal from the disqualification for discharge due to work-connected misconduct, the employer is no longer a party to this matter. A copy of this decision is sent to them as a courtesy.) 

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on July 8, 2003.
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