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The employer appealed timely to the Department from a Tribunal decision mailed March 18, 2003 that reversed a determination denying benefits under AS 23.20.23.20.379. The Tribunal allowed benefits holding the claimant was discharged for reasons other than misconduct connected with his work. 

We have reviewed the entire record in this case. On appeal to the Department, the employer requests a new hearing be conducted in person so that he can present evidence and tape recording to prove his position. He states, in part: 

I will provide more than enough proof that me, as an employer, can terminate a employee for dishonest conduct. This includes telling the contractor in Seward that a crew was heading down to Seward on January 6th, 2003 to get his gutter job done when in fact no employees were sent at all. He collected over $2000 for what he called a deposit on labor for this job when in fact he told me the job was completed and the money was to pay for labor on completed work. I never have given employees a deposit on labor to be performed in the future. 

The hearing record establishes the employer did not complete the telephonic hearing as he had business to conduct and stated he was frustrated with the process. After giving his testimony on the issue of why he terminated the claimant, and after hearing some of the claimant’s testimony, the employer indicated he would no longer participate, stating “It’s not worth my time.” The Tribunal then continued the hearing with only the claimant giving further testimony and his argument as to why benefits should be allowed.

Because the employer chose not to participate fully in the hearing involved, knowing full well the possible consequences of his decision, we hold that no further hearing is to be conducted in this case. The employer’s apparent request to reopen the matter is denied. 

In its conclusion the Tribunal stated as follows, in part:

The facts were hotly disputed. The one important fact that was not disputed was the fact Mr. Loewe left Mr. Manville the keys to the company truck before he departed the state. Proof of the extent he authorized use of the truck is limited to the testimony of the parties. That testimony is about equally divided. Because he was clearly entrusted with the vehicle to some extent, it is impossible to conclude 

Mr. Manville was using the vehicle beyond the scope of his authorization. Especially when the truck was actually damaged the facts indicate Mr. Manville was in the process of returning it to Mr. Loewe as directed.

In his own testimony, the claimant admitted lying to his employer during a period of prior employment with the company. The claimant also gave conflicting testimony to the Tribunal on the issue of whether coworkers he worked with in Seward were residents of Seward or not. He corrected his testimony only after pressing questions by the Tribunal. We conclude therefore, based on those factors, that the claimant’s testimony is less credible than is the employer’s. Though we normally do not substitute our findings for those of the Tribunal when there is an issue of credibility, we do so in this case due to the inconsistency in the claimant’s testimony and his admissions of prior lying to this employer. In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, Department policy is outlined with regard to the burden of persuasion.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved . . . .

In this case, the employer gave sworn testimony that the claimant did not rebut with credible testimony. For that reason we will substitute our findings as follows:

We find the employer left town, entrusting the use of a company truck to the claimant to finish a job in Seward. The employer’s business is located in Anchorage. The claimant continued to use the employer’s truck without authorization after he returned from Seward, driving it to his home in Wasilla. Further, the claimant was involved in an accident with that truck, causing considerable damage. The claimant also misrepresented the status of the job in Seward to the employer, indicating it was completed when it was not. We make no findings as to the employer’s contention that the claimant converted to his own use $2000 of the employer’s money.

From the facts we find, we must conclude the claimant was fired for misconduct connected with the work. Using company resources without authorization and lying to an employer about the status of ongoing work are certainly examples of a wanton and wilful disregard of the employer’s interest which define misconduct in 8 AAC 85.095. For those reasons, we hold the claimant was discharged due to misconduct connected with his work.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are denied under AS 23.20.379 for the weeks ending January 11, 2003 through February 15, 2003. The claimant’s total benefit amount is reduced by three times the weekly benefit amount and he may not be eligible for extended benefits.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on April  18, 2003.
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