David Fyke
Docket 03 1817
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 21149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 03 1817

IN THE MATTER OF:

CLAIMANT:
EMPLOYER:
DAVID FYKE
SALVATION ARMY AK DIV

In a letter dated November 29, 2003, the claimant appealed to the Department from a Tribunal decision issued October 29, 2003. The Tribunal decision denied requested reopening of the hearing scheduled for September 10, 2003. The Tribunal dismissed the claimant’s appeal on September 10, 2003 due his failure to attend that hearing.

We have reviewed the entire record in this matter and have considered the claimant’s contentions on appeal. We find no material errors in the findings of the Tribunal and adopt them as our own.

In his appeal letter, the claimant contends he did not receive the notice of hearing for reasons beyond his control. He concedes he gave a Wasilla postal box as his address when he initially filed the appeal by telephone on August 20, 2003. Even though he was then residing in Florida and had been since February 2003, he kept his Wasilla mailing address as his address of record for unemployment insurance purposes. In February he was advised by a claimstaker that he was responsible for all mail sent to him.

The claimant gives as a reason for keeping his Wasilla address that his trip to Florida was meant to be temporary and he planned to return to Alaska. He believed he was getting his mail forwarded on to Florida in 4-6 days and that was adequate in his opinion. 

The notice of appeal hearing was returned by the claimant’s postal carrier on 

September 15, 2003, stating “Moved, Left No Forwarding Address.” The claimant speculates that the contract carrier assumed he was not returning. He also failed to pay his box rent on time. He argues they did not notify him when it was due.

In matters where the receipt of appeal related mail has been disputed we have consistently taken the following position,

As we have held before, once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. 
The Alaska Superior Court, in James A. Gregory vs. Employment Security Division, 4FA-97-1810CT, October 21, 1998 (unreported), upheld a decision in which the Department denied reopening of a hearing because circumstances within the party’s own control caused him to miss a hearing. We find the same type of circumstances caused the claimant to miss the hearing in this case. No reopening will be granted.

After review of the evidence in the record we find sufficient evidence to support the decision of the Tribunal dismissing the appeal. 

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Reopening of the hearing is denied. The underlying determination remains in effect.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62-560-570, and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30-day period, this decision is final.

Dated and mailed in Juneau, Alaska on December  9 , 2003.
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