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The employer appealed timely to the Department from a Tribunal decision issued

November 25, 2003 that affirmed a determination allowing the claimant benefits without penalty under AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.

We have reviewed the record in this case and have considered the employer’s contentions on appeal. In its appeal to the Department, the employer seeks to provide further evidence regarding the claimant’s past and brings up ancillary issues regarding ownership of a company car – an issue not before the Tribunal.

The employer contends the claimant made false statements in the hearing, and that a main reason for the termination was issues of her honesty. As an example the employer representative stated the following in his appeal to the Department:

The claimant is a criminal and conspired to fraudulently get time off with another criminal, Reece Dringle tends to harm her credibility [sic]. When asked under oath if she knew Reece Dringle was a criminal, she answered she didn’t know. When asked if she (Reece Dringle) was on probation, the claimant answered she didn’t know. Both of them are criminals and on probation! The claimant certainly knows the answer as she served time at Highland Correctional Prison with Reece Dringle.

The exchange that occurred during the hearing regarding the above issue went as follows:

Question, by employer, referring to the person named above : “She’s a criminal is this correct?”

Answer, by claimant: “She has a previous conviction, yes.”

Question: “She’s on parole or probation?”

 Answer: “I’m not aware, but she probably is. I don’t discuss those issues with her.”

With regard to the employer’s allegation that the claimant was going to “fraudulently get time off with another criminal,” we find the evidence does not support that contention either. The email the employer refers to actually states the claimant was going to meet a third person on her time off, not the one the employer refers to as the “criminal.”

The claimant admitted she was untruthful to the owner of the business in telling him she was going to be with her mother rather than with another person during her upcoming leave. Being dishonest with the employer can certainly be considered misconduct. However, in this instance the claimant was taking unpaid leave and had gotten it approved many months before. She simply did not want the employer knowing about her personal business. He had a tendency to be overly inquisitive about her personal affairs and at times overreacted to events that are not usually part of the employer-employee relationship. Further, it appears the employer did not become aware of the claimant’s plans until after she was discharged. Therefore that could not have been one of the reasons considered in the termination.

After careful consideration, we find no material errors in the Tribunal’s findings. The Tribunal properly applied the law to the facts. The evidence provided supports the conclusion that the claimant was discharged for reasons other than misconduct connected with the work. The Department therefore adopts the Tribunal’s findings, conclusion, and decision.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain allowed without penalty under AS 23.20.379.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on February  26, 2004.
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