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DECISION OF THE COMMISSIONER

Docket No. 03 2319

IN THE MATTER OF:

CLAIMANT:
PEGGY A DVORAK

The claimant appealed timely to the Department from a Tribunal decision mailed December 4, 2003 that affirmed a determination denying benefits under AS 23.20.387. The Tribunal reversed the disqualification in that same determination issued under

AS 23.20.378. The issue is whether the claimant was an unemployed individual under AS 23.20.505, whether she filed claims fraudulently under AS 23.20.387, and whether she is liable to repay benefits under AS 23.20.390.

We have reviewed the entire record in this case. On appeal to the Department, the claimant contends, in part:


After reading the attached letter I felt that it was all based on the fact that I had put on something somewhere a number of years ago that I had a GED. When this came up in during the phone conference I wanted to explain and I was told that it was not the right time to just answer the question and then when the time came that I could talk and explain I had so much in my head that I did not event [sic] think that it was important and now I see the whole decision was based on it? 

We find no material errors in the Tribunal’s findings. The claimant filed claims for weeks ending March 22, 2003 through August 30, 2003 for which she was paid benefits. She certified through the voice filing system (VICTOR) that she did not work those weeks, either for an employer or in self-employment. In reality, she was self-employed in each of those weeks, running her small store in which she sold artwork and collectibles on consignment. She contended that she had reported her self-employment to an agency call center representative and then was told she did not have to report that fact any longer on her claim forms. The representative’s written statement (Exhibit 8) contradicted the claimant and specified he did tell the claimant she must report self-employment, including the number of hours worked and net earnings.

The matter turns on the question of the claimant’s credibility. The Tribunal weighed the claimant’s testimony, using among other factors, the fact that the claimant had earlier misrepresented that she had a high school education or GED on her job service application. It clearly did not rest the whole decision on that one fact as the claimant alleges, and she was given a full chance to explain that discrepancy. The claimant testified as follows about the issue of her high school education in the hearing,

Question: Ms. Dvorak did you tell the Job Service that you had a high school diploma?

Answer: I think probably originally back in ’99 when I filled out papers and did my resume for Job Service, when I lived in Whittier I took correspondence courses. . .

Question: Actually it’s a yes or no answer. Did you tell Job Service you had a high school diploma?

Answer: No, I told them I had a GED. I told them I took correspondence courses the tenth through the twelfth grade.

Question: OK. So you told them you had a GED?

Answer: Yes.

Question: Which is a high school equivalency?

Answer: Yes.

Question: OK. Did you have a GED?

Answer: No.

Question: Why did you tell them you had one if you didn’t?

Answer: Because I wasn’t getting a job after a year.

Question: Alright. Why didn’t you correct that then when you got these notices of job referrals that required a high school diploma?

Answer: I had totally forgotten about it.

“Well settled is the proposition that questions of credibility or conflicts in the evidence are to be resolved by the hearing officer . . . and are conclusive unless [un]supported by substantial evidence or clearly irrational.” Jaeger v. Stephens, 346 F. Supp. 1217, 1225 (D.Col. 1971).  “Credibility choices are for the trier of the fact to make and his selection will generally be accepted by the reviewing court.” B.B.S. Construction Co., Inc. vs. Stone, 535 P.2d 271 (Alaska, 1975). Though this last case deals with the Superior Court’s relationship to the Alaska Supreme Court, we find as reviewing body that the same holds true for our review of Tribunal decisions.

The Tribunal made findings in this case based on a rational judgement of who was telling the truth when the findings necessitated that such judgement be exercised.

The claimant’s testimony was found to be unconvincing in some instances and the claimant has given no explanation or argument that would bolster her contention that her testimony is credible on the issue of her failure to report her self-employment on the continued claims. Accordingly we see no reason to disturb the findings of the Tribunal. We therefore accept the findings and conclusions of the Tribunal, with the exception of the denial of benefits for the first two weeks in March 2003 under AS 23.20.387.  The findings and evidence show the claimant did report her self-employment on her VICTOR certifications for the two weeks ending March 8, 2003 and March 15, 2003. She is not disqualified for making false statements for those weeks. The other disqualification for those two weeks is upheld. 

The decision of the Employment Security Division Appeal Tribunal entered in this matter is MODIFIED as stated above. The decision is otherwise AFFIRMED in all aspects. Benefits remain denied for the period shown and the claimant is responsible for the overpayment established as a result, including penalties.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on February  19, 2004.
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