Ramon Inoa

04 1800

Page 3 of 3

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 21149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 04 1800

IN THE MATTER OF:

CLAIMANT:                                                        EMPLOYER:
RAMON INOA




CARLILE ENTERPRISES LTD

The employer appealed timely to the Department from a Tribunal decision mailed September 29, 2004 and January 6, 2005 that reversed a determination and allowed benefits under AS 23.20.379. Benefits were allowed for the weeks ending August 21, 2004 through September 25, 2004. The issues are whether the employer’s request to reopen the hearing should be allowed, and whether the claimant was discharged for reasons other than misconduct connected with his work.

The employer provided no compelling reason for its failure to attend the September 27, 2004 hearing. Upon review of the Department’s computer records, this employer had at least six Tribunal appeals in 2003 alone where they were the interested employer. The employer knew or should have known to be present at the hearing to provide direct, sworn testimony. Therefore, the Tribunal decision to deny the employer’s request to reopen the hearing is affirmed.
We have reviewed the entire record in this case. On appeal to the Department, the employer contends that the claimant misrepresented the truth in his testimony. The majority of the examples presented by the employer were facts simply misunderstood by either the hearing officer or the claimant, who’s English was not easily understood. The claimant is from the Dominican Republic. Because the hearing will not be reopened, we can only consider the testimony and documents presented at the time of the hearing.
Briefly, the claimant submitted to a random drug test that resulted in a positive reading for cocaine. The claimant had been injected with a liquid pain killer within days before the test because of a root canal. The oral surgery was performed by an unlicensed dentist from the claimant’s home country. Therefore, the claimant was unable to provide a doctor’s note without getting his friend into trouble. The claimant was discharged about one week after the drug test.

The employer did not provide a copy of its drug and alcohol policy until it filed this appeal. We have previously held in Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, that the employer has the burden to establish misconduct connected with the work. 
Under AS 23.20.379 a claimant fired for failing a drug test is considered to have been discharged for misconduct connected with the work, provided the employer’s drug policy complies with AS 23.10.620. That statute provides in part:

(a)
Under AS 23.10.600 - 23.10.699, an employer may only carry out the testing or retesting for the presence or evidence of use of drugs or alcohol after adopting a written policy for the testing and retesting and informing employees of the policy. The employer may inform employees by distributing a copy of the policy to each employee subject to testing or making the policy available to employees in the same manner as the employer informs its employees of other personnel practices, including inclusion in a personnel handbook or manual or posting in a place accessible to employees. The employer shall inform prospective employees that they must undergo drug testing.

(b)
The written policy on drug and alcohol testing must include, at a minimum,

(1)
a statement of the employer's policy respecting drug and alcohol use by employees;

(2)
a description of those employees or prospective employees who are subject to testing;

(3)
the circumstances under which testing may be required;

(4)
the substances as to which testing may be required;

(5)
a description of the testing methods and collection procedures to be used, including an employee's right to a confirmatory drug test to be reviewed by a licensed physician or doctor of osteopathy after an initial positive drug test result in accordance with AS 23.10.640 (d);

(6)
the consequences of a refusal to participate in the testing;

(7)
any adverse personnel action that may be taken based on the testing procedure or results;

(8)
the right of an employee, on the employee's request, to obtain the written test results and the obligation of the employer to provide written test results to the employee within five working days after a written request to do so, so long as the written request is made within six months after the date of the test;

(9)
the right of an employee, on the employee's request, to explain in a confidential setting, a positive test result; if the employee requests in writing an opportunity to explain the positive test result within 10 working days after the employee is notified of the test result, the employer must provide an opportunity, in a confidential setting, within 72 hours after receiving the employee's written notice, or before taking adverse employment action;

(10)
a statement of the employer's policy regarding the confidentiality of the test results.

Based on the lack of evidence from the employer, the claimant did not violate his employer’s drug policy. The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain allowed for the period shown.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on February 28, 2005.
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