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IN THE MATTER OF:

CLAIMANT:

LISA TERRY

The claimant appealed timely to the Department from a Tribunal decision mailed February 11, 2005 that affirmed a determination denying benefits under AS 23.20.360. 387, and 390. The issues are whether the claimant had work and earnings during the weeks in issue, whether she made false statements to obtain benefits not due, and whether she is liable to repay benefits paid.

We have reviewed the entire record in this case and have considered the claimant’s contentions on appeal. On appeal to the Department, the claimant contends that she has “bipolar-borderline personality disorder” that caused her confusion during the period under appeal. She went off her medication to become pregnant several months before the first week in issue. The claimant argues that in late 2003 and early 2004 she was confused and functioned on a “minute to minute” basis.

The claimant’s only other argument is that she did not intentionally misrepresent her work and earnings.

The claimant did not raise the issue of her bi-polar disorder at the time of the hearing, and upon review of the hearing we find no reason she was prevented from doing so. Therefore, we will not now accept any new evidence that could have been reasonably submitted during the hearing. 

While we sympathize with the claimant’s contentions that she may have been confused and living “minute to minute” during the period under appeal, we find no basis to conclude differently than the Tribunal. The claimant filed for benefits by using the Employment Security Division’s (ESD) telephonic filing system (Victor) every two weeks. She called Victor, without fail, within one or two days after the bi-weekly filing period ended. A confused individual would not be as methodical or punctual.
Briefly, the claimant went to work for Job Ready as a part-time employee. She was able to file for and receive unemployment insurance benefits while partially employed. The claimant stopped filing in early 2004 when she exhausted her regular benefit entitlement.
The claimant worked as a home health care provider and a respite provider. She recorded her work on two different time sheets each bi-monthly pay period. The claimant not only completed the time sheets but signed them as well (Exhibits 7 
through 27).

For the weeks under appeal, the claimant under-reported her total hours worked each week by an average of 9.5 hours. She was paid twice a month, which caused some confusion about the number of hours worked for each week. The claimant would at times try to enter an earnings amount when she called Victor, but when the system would not accept the amount, she would change the amount to a figure it would accept. She admits that she did not call the ESD for assistance. The claimant was trying to juggle working, raising three children, and being pregnant. She argues that she thought she was getting $10 per hour, not $12 per hour as was shown on her pay stubs.
The claimant had no explanation for her failure to try to clarify her reported earnings once she received her paychecks. She received her unemployment insurance  benefits by direct deposit. She did not pay much attention to the deposited amounts. The claimant had filed for at least five other unemployment insurance claim years prior to 2003.
The Tribunal properly applied the law to the facts. The very language of the questions, instructions, and statements on the forms and in the verbal questions used on VICTOR constitutes notice of the information needed when filing a claim. The language in the claimant handbook sent to all new applicants clearly advises claimants how to report their work and earnings.

We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself. Morton, Comm’r Decision 79H-149, Sept. 14, 1979. The claimant’s explanations, or lack of explanations, in this case for why she answered the question wrongly on her claim certifications does not overcome the presumption that the claimant intended to defraud the program. " If we were to allow such excuse, the fraud provision of the statute would become meaningless." Thalman , Comm'r Decision 95 0034, May 30, 1995. 

Even if we were to accept the fact that the claimant thought she was earning $2 per hour less than her actual wages, the under-reporting of her actual hours worked does not make any logical sense. The claimant was able to accurately complete her time sheets for her employer, yet she supposedly was not able to accurately keep a record of her hours for unemployment insurance purposes. 

For all of the above reasons, we conclude that the claimant is subject to disqualification under AS 23.20.387 for the four weeks that she fraudulently filed claims. The Department adopts the Tribunal’s findings, conclusion, and decision.
The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMIED. Benefits remain denied for the period shown, and the claimant is held liable to repay benefits as noted in the Tribunal decision.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on March 21, 2005.
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