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INFINITY INSURANCE
The claimant timely appealed to the Department from a Tribunal decision mailed January 31, 2005 that affirmed a determination denying unemployment insurance benefits for the weeks ending November 27, 2004 through 
January 1, 2005 under AS 23.20.379.

We have reviewed the record under appeal and considered the claimant’s arguments. We agree with the findings of the Tribunal but do not agree with its conclusion.

In brief, the claimant worked for the employer as an estimator of damaged vehicles. He worked in the field as well as in the employer’s office. The employer became suspicious of the claimant’s time reporting and decided to watch the claimant’s house for activity. On November 12, the employer noted that the claimant left his house at approximately 9:30 a.m., yet had called to electronically clock in at approximately 7:30 a.m. The employer noted no lights on at the house. The claimant’s work area in his home cannot be seen from the street.
Several days later, the employer noted that the claimant again electronically clocked in, yet did not log in to the company’s computer system until about 30 minutes later. On the date of termination, the claimant electronically clocked in at 8:00 a.m. but did not arrive at the office until 10 to 30 minutes later. The employer discharged him upon his arrival at work. The claimant argues that he did call in early as he was getting near the building, but contends that he was told never to record overtime, yet he was expected to stay late on occasion. 
The Tribunal held the claimant to a higher standard of care because his work in the field called for a higher level of responsibility to his employer, and that the claimant was never given the authority to use the electronic time reporting system. Yet, exhibits in the record indicate otherwise. The conclusion of the Tribunal that the claimant was discharged for misconduct connected with the work was based on apparent abuse of the time reporting system. We disagree.

There is no dispute that the employer did not discuss with the claimant its concerns about the claimant’s misuse of time while in the field. In fact, the entire chain of events occurred within a very short period of time 

(November 12-17), although the discharge did not occur until November 22.

There is insufficient evidence that the claimant knew his job was in jeopardy, or that he acted in a willful disregard of his employer’s interest. His contention that there were problems with his electronic time accounting in the past, as well as his explanation regarding the lack of lights at his home on 
November 12 is reasonable. Further, it is unreasonable to conclude willful misconduct when the claimant is not even given the chance to explain his actions, especially in light of the lack of previous disciplinary problems of a similar nature.

We conclude that final incident was isolated and a good faith error in judgment. The separation from work decision of the Employment Security Division Appeal Tribunal is REVERSED. Benefits are allowed without penalty under AS 23.20.379 for the weeks show above and thereafter, provided all other qualifying provisions are met. The three-week reduction to the claimant’s maximum benefit amount is restored.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on March 30, 2005.
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