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The interested employer filed an appeal on February 7, 2005 from a notice of determination issued January 6, 2005, and which found the claimant was not subject to a penalty as provided under AS 23.20.379.  A hearing in the matter was scheduled for February 24, 2005. On February 9, 2005, notice to attend this hearing was mailed to all interested parties, including the claimant, at their respective addresses of record. 
The claimant did not attend this hearing. A hearing was conducted in which the interested employer participated. An Appeal Tribunal decision in the matter was issued February 25, 2005 imposing a disqualification of  benefits. 

On March 25, 2005, the claimant requested the Appeal Tribunal reopen the matter, stating among other things, "I was out of the country when your department sent me a notice requiring my presence for an unemployment claim made by my former employer…" 
On May 4, 2005, the claimant responded to interrogatories sent to him by the hearing officer further explaining the reasons for missing his appeal hearing. The claimant stated he traveled to Colombia beginning 
February 4, 2005, and returned to Alaska on March 7, 2005. His wife received his mail while he was gone, but did not open any of his mail from the Employment Security Division (division), believing the mail was regular follow up regarding his unemployment insurance claim. Neither the claimant nor his wife speak or read English very well, but "enough to get by." 

The Appeal Tribunal denied the claimant's reopening request in a decision issued May 20, 2005, concluding that the notice of hearing was properly mailed to the employer's address of record and was received by the claimant's agent, thus discharging the division's requirement to give timely notice of hearing.  The Appeal Tribunal then held the claimant's agent's failure to advise claimant of the contents of the mail including the pending hearing was not a reason beyond the claimant's control.

On June 29, 2005, the claimant requested Commissioner review of the Appeal Tribunal decision denying reopening. That appeal was filed six days beyond the thirty-days provided for timely appeal. 

In this case, we choose to accept this late appeal for review because of the claimant's language difficulties, the extension required is only for a few days, which is a reasonable period of time, and because no prejudice to the State follows by allowing the appeal.  However, we have reviewed the reopening request record in this case, and agree with the Tribunal’s findings and decision to deny the requested reopening. 
We first note that the claimant did not file his reopening request from the February 25, 2005 Appeal Tribunal decision within the ten days provided by regulation. In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:PRIVATE 


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice.


If the delay is short, the claimant need show only some cause; for longer delays more cause must be shown….

While the courts have required that we extend to claimants with language and other barriers some leniency in applying statutes and regulations we note the Rojas Appeal Tribunal chose not to refuse his request for reopening because he did not meet the regulatory ten-day deadline for filing a timely request for reopening.  
The Tribunal did ultimately refuse to reopen the matter because the claimant appointed an agent who assumed the responsibility to receive his mail while he was out of the country and notify him of important mail he had received.    
In Garcia, Comm’r Dec. 95 1413, August 7, 1995 (other cites omitted), we affirmed Department policy that holds:
The claimant filed his appeal late because he chose to have his mail received at his aunt's house in Oregon while he resided at a different location.  He therefore did not learn of the determination until some time after it was mailed to his proper address, and as a result, his appeal was filed 10 days beyond the appeal period.  We have previously held that once a determination is mailed to a person's last known address, the agency has discharged it's "notice" obligation and any error by the person's agent in delivering the mail is not to be held to the detriment of the division.  In re Roberts, Comm. Review 82H-UI-190, November 19, 1982.
The claimant had a responsibility to provide for his affairs while he was out of the country. He appointed his wife to receive his mail. However, his agent then chose to ignore the mail received from the Employment Security Division until he returned and had already missed the schedule hearing in the matter. Since this is his representative, her choice does not then provide the claimant with a reason beyond his control for his failure to attend the May 20, 2005 hearing.

Thus, we hold the parties, including the claimant, were given a fair opportunity to attend the hearing, and thus were provided “reasonable opportunity for fair hearing" per AS 23.20.420. Therefore, the decision of the Employment Security Division Appeal Tribunal entered in this matter on May 20, 2005 denying reopening is AFFIRMED. The reopening request is dismissed and benefits remain denied for the period shown on the February 25, 2005 Appeal Tribunal decision.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on July 25, 2005.
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