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The claimant timely appealed to the Department from a Tribunal decision mailed June 13, 2005 that affirmed a determination denying unemployment insurance benefits under AS 23.20.360, 387, and 390. This issue is whether the claimant had work and earnings, and whether he knowingly misrepresented that information when he filed for benefits.
We have reviewed the record and considered the claimant’s contentions on appeal. The facts in this case are not in dispute. The claimant worked during the three weeks under appeal. He did not report his earnings for any of those weeks. The claimant had never filed for unemployment insurance benefits against Alaska before 2004. He has “ADHD” for which he stopped taking medication sometime in early 2004.

The claimant admits that at the time he filed for benefits, he was broke, sick, homeless, and looking for work. He was living and receiving his mail at Brother Francis Shelter in Anchorage. The claimant was mailed a copy of the handbook but did not receive it.

Because of his ADHD condition, the claimant gets easily distracted. Even a bug flying around can cause him to lose focus. Because of this distraction, the claimant believes that he did not hear the question regarding work and earnings when he filed through Victor in late April, early May 2004. 
The Employment Security Division’s investigator who testified at the hearing did not believe the claimant, after hearing his testimony, was guilty of fraud/misrepresentation.

AS 23.20.387 provides in part:
Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

While there is sufficient evidence to support the conclusion that the claimant had motive (broke, homeless) to be less than truthful in his filing, we also conclude that he was prevented by his medical condition and lack of a claimant handbook from having a complete understanding of what was required of him. Given the fact that there were only three weeks of incorrect reporting, coupled with the investigator’s belief the claimant was not fraudulent, we hold that the disqualifying provisions of AS 23.20.387 do not apply. He is, however, liable for the overpayment as result of his earnings.
The decision of the Tribunal is REVERSED in part, AFFIRMED in part, and REMANDED in part. The claimant had work and earnings under AS 23.20.360 and remains liable for the overpayment as a result of the earnings. The denial of benefits under AS 23.20.387 is reversed. The claimant’s total overpayment liability under AS 23.20.390 is remanded for recalculation in keeping with this decision.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on July 14, 2005.
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