Andrew Hughes

05 1160

Page 2 of 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 21149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 05 1160
IN THE MATTER OF:

CLAIMANT:
ANDREW HUGHES

The claimant appealed timely to the Department against an August 9, 2005 Appeal Tribunal decision that denied his request for reopening of his hearing scheduled for July 5, 2005. The Tribunal held the claimant had “no reason beyond the appellant’s…control for failing to attend his hearing, or to notify the Tribunal he could not attend.”

We have reviewed the hearing documents in this matter. Following the claimant’s failure to call in for his July 5 telephonic hearing, a Tribunal hearing officer issued a default dismissal decision on July 6, 2005. The decision dismisses the claimant’s appeal holding “The determination under appeal appears to be correct and, therefore, remains unchanged.” The default dismissal states a reopening request must be mailed within ten days after July 6.

“If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.” 8 AAC 85.153(f)

“A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.” 8 AAC 85.153(f)(3)

The Department has previously allowed reopening when a correction center did not cooperate with an incarcerated claimant’s reasonable attempt to participate in a hearing (Kelly, Comm’r Dec. 97 0888, August 29, 1997, aff’d in Larsen, Comm’r Dec. 01 0620, September 4, 2001). In Kelly, we established a policy that the Tribunal must proceed with written interrogatories if incarceration prevented a claimant’s participation in a hearing.

The hearing record in the current matter contains several documents supplied by the claimant that explain why he did not participate in the hearing by telephone. In part, he contends:

I did not have access to a ph# to call you to set up the time. I put in a request to call you and set up telephonic hearing….I’m sorry but, I don’t control the phones here [in jail]. (July 11, 2005)

I had a appeal case scheduled but could not get on the phone. I’m in prison/jail please set up a date for an hearing. (August 8, 2005)

I do not have direct access to phones here. That I can call you on. It collect only and no one excepted call. I put in a administrative request to call your offices to set up an appointment for tele-conference and give you the ph# here that you could call me at for the hearing. I didn’t get an answer to my request before the hearing date.

On August 23, 2005, we requested the claimant provide written documentation to support his contentions that he did in fact make a request to the prison authorities before the hearing date to be able to participate in the hearing. On September 6, a substance abuse counselor at the prison facility indicated that a “tight house” was imposed from August 23 to about August 30. He also requested an extension of time to respond to our August 23 letter. A “tight house” may prevent phone calls and/or mail privileges for the inmates.

The claimant’s counselor then provided written documentation to support the claimant’s contention that he was unable to contact the Tribunal for a hearing because of circumstances beyond his control. The Tribunal decision denying reopening in this matter is REVERSED. The appeal is reopened and REMANDED to the Tribunal for a new hearing in this matter. The docketing staff will assign this case to the first available hearing officer and provide the claimant with 30 days notice of a telephonic hearing.
Dated and Mailed in Juneau, Alaska, on September 23, 2005.
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