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The claimant timely appealed a Tribunal decision issued September 2, 2005 that affirmed a determination denying benefits under AS 23.20.379. The issue is whether the claimant was discharged due to misconduct connected with her work.

We have reviewed the file. On appeal to us, the claimant argues that:

· the issues were too broad;

· the hearing officer constantly interrupted the claimant, which caused a hostile environment;

· the hearing officer refused to hear the claimant’s side;

· the hearing officer allowed witnesses to quibble and avoid answering the claimant’s questions; 
· the employer had his witnesses in the room after the hearing officer asked that they leave; and

· the hearing officer refused subpoena requests.

The only issue in this matter is whether the discharge was for misconduct connected with the work. The hearing officer explained, at the beginning of the hearing, the definition of misconduct as it applies to unemployment insurance. The issue cannot be pared down any further.

Upon review of the file, we do not find that the claimant was constantly interrupted and not allowed to testify. The claimant, however, was told several times that her attempts to testify while cross examining the employer’s witnesses was not appropriate. This is a necessity in the hearing to maintain order, and completely within the hearing officer’s authority to enforce. There is no evidence that a hostile environment existed during the hearing. In fact, the hearing officer went beyond the scope of her responsibilities and offered to help the claimant prepare cross examination questions during the period between the two hearing dates.

The claimant was given a full opportunity to present her testimony. The hearing officer, on occasion, had to focus the claimant on the actual reasons for the discharge when she got off track. Testimony that has no bearing on the reason(s) for a discharge is not acceptable and parties are advised on a regular basis not to relate irrelevant facts.

There was no evidence of quibbling between the parties and all witnesses answered the claimant’s questions, unless the question was found to be inappropriate by the hearing officer. There was also no indication that the employer allowed his two witnesses to be in the room while he testified.

A review of the hearing file reveals that the claimant was in fact denied subpoenas. We could find no reason for the denial. However, the claimant was told that she could raise her concerns to the hearing officer at the time of the hearing. The claimant, in fact, did ask several times to have her witness available. The hearing officer explained if the facts the witness could have testified to were not disputed by the parties, his testimony would not be necessary. The hearing officer erred in not addressing the claimant’s witness after the claimant had completed her testimony. We agree that his testimony may have been helpful, but because the hearing record contains sufficient evidence for a decision without the witness, we will not remand this for another hearing.

The claimant was a school bus driver. On her last day of work, she had difficulty with a child on the bus. After making contact with the dispatcher and being told a field safety supervisor was not in the area, she decided to go one block to the State Troopers with the intent to have them speak to the children to calm them down. The parties disagree over what was said on the “CB radio” between the claimant and the dispatcher.

The employer was unable to provide the audio/video tape of the events that took place on the bus. The employer did not provide any witnesses other than the dispatcher and her supervisor about what was said to the claimant. No witnesses other than the claimant were presented to testify to what the claimant heard dispatch tell her.
The employer contends that the claimant was told she could not go to the State Troopers because there was no imminent danger or harm to anyone on the bus. The claimant did not hear that directive and related that to the dispatcher. The employer admits the claimant made that statement twice. The claimant was already at the State Troopers when she finally got the dispatcher to hear her.

Two State Troopers met the bus when it pulled into the parking lot. After talking with the children and the driver, they asked the child to leave with them. The claimant was discharged because she 1) deviated from her route, 

2) allowed a child to get off at a stop that was not her own, and 3) disregarded orders not to go to the State Troopers. 

There is no dispute that a driver cannot deviate from her route. The driver has the discretion to pull over to calm down the children if she deems it necessary. 
In making the decision to terminate the claimant, the employer considered the fact that the claimant had a prior warning in 2004 for an unrelated reason. That warning (Exhibit 6, page 8) provided in part:

Failure to correct this problem or to avoid future problems or offenses of this nature may result in further disciplinary action up to and including termination.

We do not believe there is substantial evidence to support the Tribunal’s conclusion. The employer could have provided other witnesses, such as other drivers who could hear the radio conversations, to support its contention that the claimant did in fact hear orders not to proceed to the State Troopers. The State Troopers, while admittedly off the Sterling Highway (and a deviation from the claimant’s route), was only one block off her route. In fact it may have been less as it was the second lot in off the Sterling Highway. We do not believe this deviation was significant.
The employer’s witness believed that the claimant went to the State Troopers with the intent to have the child removed from the bus. We find no basis in fact for that assumption. The employer was unable to refute the claimant’s testimony that she only went there with the intent to get some help calming the children down. In support of this, the State Troopers requested the child accompany them; there is no evidence the claimant asked to have the child removed.

When the dispatcher and her supervisor heard the claimant state she could not hear them, they had the ability to get her attention, for example, by using a “horn” initiated by the base to bring to the attention of all drivers that they need to “stay off the air and/or pay attention” (Exhibit 13, page 1). No special steps were taken to ensure the claimant heard and understood the dispatcher.
The employer did not make it clear to the claimant that they had in fact sent a field safety supervisor to her location. She was told “no one is in the area.” This would leave the claimant with no reason to assume otherwise. Had the employer made it clear that a supervisor had been dispatched the claimant would have remained at the location before going to the State Troopers.

We find no reason to conclude that this incident was anything other than a series of misunderstandings and an isolated incident of poor judgment. Under the regulation, isolated instances of poor judgment are not considered misconduct. Therefore, although the employer may have been justified in dismissing the claimant, we hold she is not subject to disqualification for work-connected misconduct.

The September 2, 2005 Tribunal decision is REVERSED. Benefits are allowed without disqualification under AS 23.20.379 for the weeks ending May 14, 2005 through June 18, 2005 if she is otherwise eligible. The three-week reduction to her overall entitlement is restored, and she may be eligible for extended benefits.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on November 10, 2005.
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