Hope Cermelj

05 1347

Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 21149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 05 1347
IN THE MATTER OF:

CLAIMANT:
INTERESTED EMPLOYER:
HOPE CERMELJ
MENTASTA LODGE LLC

The claimant appealed timely to the Department from a Tribunal decision mailed August 15, 2005. That decision affirmed a determination denying benefits under AS 23.20.379. The issue is whether the claimant was discharged due to misconduct connected with her work.

We have reviewed the entire record in this case. On appeal to the Department, the claimant makes numerous arguments, which include some we have no authority to address. Those include getting her job back, how she was fired, making a long distance call, obtaining food stamps, and the receipt of her hearing packet because of limited mail service. We will address, however, the claimant’s arguments regarding the high water due to rains, and her subsequent discharge because she was unable to be at work on time.

Briefly, the claimant began work for this employer in April 2005. She began having problems getting back to work on time after her days off. The employer is in a remote location and relies on its employees, who live on site, to be at work when scheduled. The week before the claimant was discharged, she was warned the next time she was late she would be fired.

On July 3, the claimant traveled to Healy Lake, four hours from the lodge, to attend a potlatch. The next day it began to rain. The people at the potlatch decided to leave the area because the rivers/lakes are prone to flooding. The claimant was unable to leave because the boats were full. The only way to the location of the potlatch was by boat or air. The claimant knew that the boat was scheduled to leave on July 5 at 9:00 a.m., which would have allowed her sufficient time to get to work by 2:00 p.m.
The boat did not leave on July 5 until 2:00 p.m. for a variety of reasons, to include “Indian time.” The claimant got to her vehicle at 2:30 p.m. She had called her employer twice before her scheduled shift to advise she would probably be late to work. By the time the claimant reached a phone (about 
4:00 p.m.), she was already two hours late. When she spoke with the employer, she was told she was fired.

Both parties attended the hearing and gave testimony. There is no dispute that flooding occurred, which made the lake crossing hazardous, or that the drive to the main highway was difficult, also due to flooding. There is insufficient evidence to support the conclusion that the claimant was able to leave before her next scheduled work day as the boats were full. Rain, to the point of flooding, is certainly outside one’s control. While, in hindsight, the claimant should have left on July 4, she reasonably relied on the boat leaving the area in plenty of time to return to work on July 5. The claimant was late to work due to circumstances that she was unable to control or do anything about.
The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are allowed for the weeks ending July 9, 2005 through August 13, 2005 provided the claimant meets all other qualifying provisions.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on September 23, 2005.
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