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CLAIMANT:


RICKY J CANDITO

The claimant appealed to the Department from a Tribunal decision, mailed to him on March 14, 2006, that affirmed a determination denying unemployment insurance benefits under AS 23.20.379. The claimant’s appeal to us was filed on April 25, 2006 raising an issue of timeliness under AS 23.20.340.

On appeal to the Department the claimant charges that he was asked to perjure himself when, upon returning to the hearing room after a brief recess to allow him a drink of water, approximately 12 minutes into the hearing, he was asked by Hearing Officer Reeves that she and the employer representative were not talking when he returned from the drinking fountain. 

The Department will address this allegation. The actual exchange in the hearing the Department believes the claimant is referring to was as follows:

(footsteps)

HO:

 We're back in the room after a short little break. We didn't go off the record so I'm not going to get back on the record. Mr. Candito can you verify that nothing was said between the parties when, after we stepped out of the room and before we came back.

Mr. Candito: 
Well, you guys chatted a little bit, you were smiling, I didn't know what it was about. I was at the drinking fountain, I didn't say anything to anybody.

HO:

All right, ok, thank you, and Mr. Gervais can you verify, you just asked me how long I'd been doing this type of work?

Mr. Gervais:
That's what I asked you, that's all the conversation that we had.

In his appeal letter, the claimant also states, "Again, some may try to dismiss this, I don't." The Department does dismiss this exchange for what it was; an attempt to re-enter into the hearing process as quickly as possible, and at the same time briefly explain the gap just created in the ongoing testimonial record. 

While the hearing process is formalized with rules and procedures, including explaining gaps in the record to ensure that a fair hearing is provided, hearings are also a live process, and subject to some imperfections. AS 23.20.450 provides for reopening of an appeal proceeding if it is found that a worker or employer has been “defrauded.” 
The Department finds no hidden motive behind the question directed to the claimant. The claimant was not defrauded by the question posed to him. The hearing will not be reopened because of this minor matter.
In Fyke, Comm’r Dec 03 1817, December 9, 2003, the Department held that a claimant who kept an Alaskan address of record for unemployment insurance purposes did not have good cause to delay his appeal while he was residing out-of-state.

As we have held before, once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. 

There is no evidence that the claimant did not receive the decision shortly after the date it was mailed. This should have afforded the claimant several weeks to prepare and file a timely appeal to the Department. 

The claimant points to changes in his living arrangements as causing the delay in filing an appeal. He was given the opportunity to further explain in writing how his circumstances delayed his appeal. The claimant did not respond. 
We note that appeal instructions, including time limits, appear not only on the Appeal Tribunal decision itself but in a separate, detailed sheet of information that accompanied that decision. Furthermore, there is no suggestion the claimant did not understand the decision or the attached appeal rights. 

Since the claimant has not explained exactly how his living arrangements prevented him from taking a more timely action, the Department is left unpersuaded that even with his changed circumstances he could not have made an earlier, more timely, appeal effort. 
This appeal is DISMISSED as untimely filed. The Department has no jurisdiction to consider the issues under appeal. Therefore, the decision of the Employment Security Division Appeal Tribunal entered in this matter on  March 14, 2006 is AFFIRMED. Benefits remain denied for the period shown on the Tribunal decision.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570, and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30-day period, this decision is final.

Dated and Mailed in Juneau, Alaska on June 13, 2006.


GREG O’CLARAY


COMMISSIONER

