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CLAIMANT:                                             INTERESTED EMPLOYER:
ELIZABETH SCHNEIDER


FRED MEYER

The employer appealed timely to the Department from a Tribunal decision mailed April 25, 2006 that modified a determination allowing benefits under 
AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause or was discharged for reasons other than misconduct connected with her work.
We have reviewed the record on appeal. The claimant worked as a deli clerk in the employer’s Eagle River store. On February 4 the claimant arrived late and felt she was treated poorly by her supervisor. The claimant complained to the food manager, who agreed that it was probably in the best interests of all that the claimant find work at another location. The claimant was allowed to go home for the day. The parties agree that the claimant and her supervisor did not get along, and it appeared they would never be able to work together.

On appeal, the employer argues that the claimant voluntarily quit her job through job abandonment.  The Tribunal concluded that the claimant felt she could no longer return to work at the Eagle River store, and she had tried unsuccessfully to find work at different locations. She discovered she had been terminated for job abandonment on or about February 6. The Tribunal concluded that the claimant was not scheduled for February 5 or 6, although the employer believed that she was scheduled to work those days.

This case turns on the credibility of the parties as the material facts in this case are in dispute. We have previously held that the Tribunal that hears a case is in the best position to weigh the testimony. Credibility decisions are up to the trier of fact to make and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971).

We agree that there was some misunderstanding about whether the claimant was to return to work at the Eagle River store or wait for an opening elsewhere. We find sufficient evidence exists to support the conclusion that the claimant was discharged on February 6. It is, therefore, the employer’s burden to establish misconduct. Because of the misunderstanding between the food manager and the claimant, we find no evidence of such in this matter.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits are allowed for weeks ending February 11, 2006 through March 18, 2006 if otherwise eligible.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on June 16, 2006.
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