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MARYANTONIA KENSINGER
NORTHLAND AUDIOLOGY &


   HEARING

The claimant appealed timely to the Department from a Tribunal decision mailed August 8, 2006 that reversed a determination allowing benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work or if she quit without good cause.
We have reviewed the record on appeal. The claimant argues that she did not quit her job. The Tribunal concluded that the claimant actually quit; that she was not fired. It based its decision on the finding that the employer never told the claimant she was fired or discharged, and that she had made an “invalid assumption” because she did not attempt to verify her belief with the employer. We agree.

The facts in this case are in dispute. We have previously held that the Tribunal that hears a case is in the best position to weigh the testimony. We will not substitute our judgment in this matter. Credibility decisions are up to the trier of fact to make and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971). The Tribunal found the employer to be more credible. 
The employer visited the claimant on May 6 to get an office key in the claimant’s possession, but the claimant asked her to leave. When the employer did not leave, the police were contacted and told the employer to leave, which she did. Later that day, the claimant returned the key (as requested and instructed to by the police) to the employer at her place of business. The claimant asked the IT employee to retrieve her personal belongings from her work station (she was outside at the time). The IT person indicated that her belongings were gone (pictures, drinking cups, etc.).

When the claimant returned home, she read an email from her employer that instructed her to return all employer-owned property. The claimant did not keep a copy of the email but believed she had been fired. Both parties agree that the email did not state the claimant was fired. On May 8, the claimant called her childcare provider and learned that the employer had contacted them on May 6 to ask about the bill (the employer had been paying the claimant’s childcare costs). The claimant believed the employer asked for a refund. 

On May 10, the court issued a restraining order against the employer. Neither the claimant nor the employer attempted to contact one another on either of the two workdays before the restraining order was signed. The claimant had not shown or called into work in the past, so the employer thought nothing of it. She expected the claimant to return to work.

The claimant contends the employer’s email to her on May 6, the comments made by an IT employee, and the employer’s contact with the claimant’s childcare provider requesting a refund led her to believe that she had been fired. Her contention that she felt she was fired is without basis. She clearly did not know of the email or the childcare issue until after asking for her belongings. The claimant’s request to have her belongings retrieved, coupled with her failure to verify her employment status with the employer, indicates she had no intention of returning to work. Therefore, she voluntarily left her employment.
In order for good cause for leaving work to be established, the worker must exhaust reasonable alternatives. The claimant’s failure to do so, coupled with her failure to speak to the employer about her beliefs, negates any good cause that may have been shown. We therefore accept the Tribunal’s findings, conclusion, and decision.
The decision of the Employment Security Division Appeal Tribunal entered in this matter is AFFIRMED. Benefits remain denied for weeks ending May 13, 2006 through June 17, 2006. Her maximum benefit entitlement is reduced by three times her weekly benefit amount, and she may not be eligible for extended benefits.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on October 19, 2006.
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