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The claimant appealed to the Department from a Tribunal decision mailed October 13, 2006 which affirmed a determination denying benefits under 
AS 23.20.379. Benefits were denied for the weeks ending September 2, 2006 through October 7, 2006. The claimant appealed timely to the Department. The issue is whether the claimant was discharged due to misconduct connected with the work.

We have reviewed the entire record in this case. On appeal to the Department, the claimant first argues that the hearing officer received a communication prior to the hearing from the employer. She now questions the hearing officer’s impartiality. 
The hearing file contains numerous additional documents sent by the claimant before the hearing was held. The employer’s additional documents also came after the hearing notice was mailed.  The claimant then submitted more documents, which the hearing officer found to be either duplicates or not relevant. We find that the hearing officer advised the claimant several times during the hearing that if any of her documents were not entered as evidence at the start of the hearing that they could be submitted at any point throughout the hearing. The claimant made no such request. We find no evidence of bias, and the parties were afforded a fair hearing.
The claimant’s argument on appeal regarding her work separation basically summarizes, in detail, the events surround her discharge and the incidents that led to it. The majority of her arguments were before the Tribunal. We will briefly restate the facts.

The claimant was employed as a regional manager for a period of about eight months. Previously, she had worked for the employer for several months as an accounting clerk. The management training was to be done on a 30-, 60-, and 90-day basis with a mentor. That mentor was terminated sometime in February. In May, the claimant signed a form acknowledging she had received her training. The training, however, was based on out-dated materials, as processes continually changed.
The employer found fault with the claimant’s performance and issued several warnings between June and August 2006. In mid-August, the employer issued a final warning that outlined several areas of concern. The manager who issued the final warning and subsequently discharged the claimant was not presented as a witness in the Tribunal’s hearing. The employer believed that the claimant refused to take responsibility for her failure to meet company performance standards. 
At the time of the final warning meeting, the claimant was not given a chance to explain why she disagreed with the warning. She signed the warning but wrote that she “categorically disagreed” with the facts presented. 

The employer’s decision to discharge the claimant did not stem from the final warning but rather from the claimant’s attitude and apparent failure to accept personal responsibility. The claimant maintained that she attempted to explain to the employer her concerns over the course of her employment. The claimant provided numerous emails that support the employer’s position that training concerns were addressed; but those emails also support the claimant’s position that she tried to get assistance and she was doing what she thought she had to do.

We find no “material” errors in the Tribunal's findings. Those findings were weighted in favor of the testimony of the employer witness. The Tribunal is in the best position to judge the credibility of the witnesses and make conclusions based on the observations and weight of the testimony. However, in this case, the Tribunal did not explain why it weighed the employer’s testimony as more credible; it simply concluded that the claimant’s reaction to the warning was inappropriate.
The employer, in discharge cases, bears the burden to show that misconduct is the reason for the discharge. Misconduct, as it is defined for unemployment insurance, “does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion” 

8 AAC 85.095.

The employer’s witness was not in the room at the time of the discharge. Accordingly, we conclude the facts do not support the Tribunal conclusion that the claimant’s reaction to the final warning was insolent and a willful disregard of the employer’s interest. The decision of the Tribunal is REVERSED. Benefits are allowed for the weeks shown above if otherwise eligible. The reduction to the claimant’s overall benefit entitlement is restored, and she may now be eligible for extended benefits.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on November 21, 2006.


GREG O’CLARAY
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