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DECISION OF THE COMMISSIONER OF LABOR


Docket No. 06 2263

IN THE MATTER OF:


RICHARD HELMS

The claimant appealed to the Department from a Tribunal decision mailed January 9, 2007 that affirmed a determination denying benefits under 
AS 23.20.378. The issue is whether the claimant was available for work during a period of travel. The claimant’s request for oral argument is denied as it would provide no value for this decision.
On appeal to us, the claimant raises several arguments regarding: 1) the division’s failure to provide discovery and subpoenas; 2) the division had no reasonable basis to deny benefits; and 3) the division’s conduct was contrary to public policy. We will address the procedural issues first. 
Prior to the Tribunal’s hearing on this matter the claimant requested discovery, subpoenas, and access to prior decisions. The Tribunal responded in several letters explaining why the requests would not be granted. The Assistant Attorney General (AAG) also provided an explanation in a letter dated 
January 22, 2007. A copy of that letter is incorporated into this decision. While most of the issues raised by the claimant have been adequately addressed by the AAG, some further explanation is necessary.

The hearings conducted at the Tribunal level are “de novo” hearings, which allows parties to present all evidence anew and testimony to be taken under oath. The Tribunal is not bound in any way to the determination made by the unemployment insurance claim center. The Tribunal makes its own independent decision based on the facts presented to it by the parties, which includes oral testimony as well as documentary evidence. Evidence that is not supported by sworn testimony is given little or no weight. Therefore, the request to have employees of the department testify to the claimant’s circumstances, when they were not with the claimant during the week in question, is not relevant. The hearing officer’s decision to deny that request was proper.
The claimant argues that he was prevented from obtaining all records used by the claimant center in making its decision. AS 23.20.420(a) provides in part:
The appeal Tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

The hearing record before the Tribunal contained all evidence used by the claim center. Therefore, issuing subpoenas to compel production of records to the Employment Security Division was moot. The claimant’s desire to have coding on the department’s screen prints be interpreted is also moot. As noted above, the Tribunal makes its decisions based on the facts in the hearing, not on computer coding or testimony from witnesses not a party to the issue. 
As the record before us supports, the claimant was given an explanation why one or more division publications indicated decisions were available to the public when they were in fact not available. We see no need to belabor that point here (see the AAG letter attached). The division’s Benefit Policy Manual is currently and has been in recent years on the Internet and available to the public. 
The claimant argues that the division seeks to make the appeals process “secret.” The Tribunal has a web site that provides information to any member of the public. It also provides informational brochures sent with the Notice of Appeal Filed, as well as instructions on the reverse of hearing notices. While the Tribunal decisions are not online or available to the public, if the claimant can provide a specific case name or docket, the decision can be redacted and the claimant given a copy.
We have reviewed the record on appeal. As requested by the claimant, we also considered the documents contained in dockets 06 2256 and 06 2363. The claimant seeks to have both Nome and Anchorage be considered his legal “residence” for the purposes of applying AS 23.20.20.378 and 8 AAC 85.353 (incorrectly cited in the Tribunal decision), thereby making the requirements under the travel regulation moot.
The regulation, 8 AAC 85.353, provides in part:

The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides….

It is true that the term residence is not defined for the purposes of unemployment insurance compensation. We do not agree, however, that a claimant filing for benefits should be allowed benefits when he “travels” between two homes.

In order for the claimant to get to his second home, he must travel. He states it takes approximately 90 minutes. The only way to efficiently travel between Nome from Anchorage is by plane. The claimant is at the mercy of the airline industry to commute. He cannot, by definition, be immediately available for work in one community while “residing” in another. Further, an individual cannot physically live in two places at the same time.
The regulation does not state “areas” in which the claimant resides. The courts have consistently held that in the absence of specific wording or definitions, we are to interpret the wording literally. If the regulations had meant to allow for multiple residences, it would have specifically provided for that possibility.
Because the regulations and the statutes are silent on the matter, we accept the Tribunal’s and the Employment Security Division’s argument that a claimant can only have one residence, for the purposes of unemployment insurance.
The claimant’s mailing address of record is Nome, which is therefore considered his residence for the purposes of unemployment insurance. The regulation provides that traveling claimants must make in-person work searches, register with a local union, or visit a local employment office. The claimant in this matter did none of the above. The Tribunal properly applied the law and regulation and we adopt its findings, conclusion, and decision.
The decision of the Employment Security Division Appeal Tribunal is AFFIRMED. Benefits remain denied for the week ending October 14, 2006.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560‑570 and the Rules of Appellate Procedure of the State of Alaska.  Unless an appeal is filed within the said 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska on March        , 2007.



CLARK BISHOP



COMMISSIONER
Attachment (AAG letter dated January 22, 2007)
