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DECISION OF THE COMMISSIONER

Docket No. 07 0979
IN THE MATTER OF:

CLAIMANT:
INTERESTED EMPLOYERS:
BESSIE M SAVAGE
KUSPUK SCHOOL DIST
The Employment Security Division (ESD) appealed timely to the Department from a Tribunal decision mailed August 6, 2007 that reversed a determination denying benefits under AS 23.20.381. The question before us is whether the claimant had reasonable assurance of returning to work for an academic institution after a customary vacation period and thus, whether benefits were payable between the academic school years or terms.
AS 23.20.381, which is modeled after the Federal Unemployment Tax Act, Section 3304(a)(6)(A)(i), provides, in part:

(e)
Benefits based on service in an instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period of paid sabbatical leave provided for in the individual's contract, if the individual performs services in the first of those academic years or terms and if there is a contract or reasonable assurance that the individual performs services in the same or similar capacity for an educational institution in the second of those academic years or terms.

(i)
Benefits based on services described in (e) and (h) of this section may not be paid to an individual for a week that begins during an established and customary vacation period or holiday recess if the individual performs those services in the period immediately before the vacation period recess and there is a reasonable assurance that the individual will perform those services in the period immediately following the vacation period or holiday recess….

The facts in this matter are not in dispute. The claimant worked as a substitute teacher aide for a few weeks in March and April 2007. Her last day of work was April 15, 2007 and school ended for the semester on May 18, 2007. The claimant had worked for the School District before, but in the maintenance department. She worked in a non-instructional position there for approximately three years until she was permanently laid off. She obtained an on-call substitute teaching aide position by completing an application for the fall term in 2006. To get back on the substitute list for the fall term of 2007, she would have to fill out a new application. She did not apply, as she feels she had a good possibility of getting work with a mine that is hiring in her area. She has applied for work at the mine.
On appeal to the Department, the ESD argues, in part: 
The Division believes that the Tribunal did not apply the correct precedent to this case. The Tribunal focused on whether the claimant had any intent to return next year. However, ‘reasonable assurance’ more appropriately focuses on whether the claimant has the opportunity to return the following year under the same or similar circumstances.
Ms. Savage worked as a substitute aide. All that is required for her to return in the next year in the same capacity is to apply. This case very closely parallels a ruling by the courts in KENAI PENINSULA SCHOOL DISTRICT vs. STATE OF ALASKA, DEPARTMENT, 3KN-95-878.’
The Superior Court, in the Kenai School District case held that:

However, to the extent that DOL strictly required placement
on  a substitute list as a precondition to an implied agreement
of continued work, the Court finds error. In some cases, an implied agreement to work can exist even where the substitute has not yet been placed on the list. Allen, 658 P.2d at 1346. This is especially true where the decision whether or not to remain on the list is vested solely in the substitute.
In addition, in this case, the court held:
In Ms. Purkerson's case, there is an established history of

four years of employment on the same terms and conditions. Both

parties testified that they expected Ms. Purkerson to continue

working as a substitute custodian in the 1995-1996 school year.

Ms. Purkerson gave no indication that she would not return the

update form. During the August 1, 1995, hearing, Ms. Purkerson

admitted that she had a reasonable assurance of continued

employment by the school district during the 1995-1996 school

year:
In the case presently before us, the claimant worked only for a few weeks as a substitute teacher aide, and not several years as in the Kenai case. In order to get on the substitute list for the next school year she would have to reapply. She did not have to merely update a form as in the case cited. She testified she has no intention of reapplying and instead is concentrating her efforts on obtaining a mine-related job. In addition the claimant had not been called to work since April 15, and the school year ended on May 18, 2007. To us, the circumstances in this case show at best a tenuous possibility of working as a substitute beginning in the new school year and not the “reasonable assurance” that is required in the statute. If it were true, as the Division implies, that re-employment as a substitute was entirely the claimant’s prerogative and she was assured of continuing substitute work we would hold differently. However, we do not believe that to be the case, and for those reasons we will affirm the decision of the Appeal Tribunal.
The Tribunal decision issued on August 6, 1007 is AFFIRMED. The claimant is allowed benefits for the weeks in question, provided she meets all other qualifying provisions.
FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on October 15, 2007.
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