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DECISION OF THE COMMISSIONER

Docket No. 08 0786
IN THE MATTER OF:

CLAIMANT:
APPELLANT:
JIM D ENRIGHT
EMPLOYMENT SECURITY DIVISION

The Employment Security Division (ESD) appealed timely to the Department from a Tribunal decision mailed June 16, 2008. That decision reversed a determination denying benefits under AS 23.20.378 for the weeks ending May 10, 2008 and May 17, 2008. The issue is whether the claimant was available for work during a period of travel.

We have reviewed the entire record in this case. On appeal to the Department, ESD contends that the decision by the Tribunal does not follow current policy and regulation. Specifically, it argues:


The Division notes that language regarding travel that makes a claimant


‘less accessible’ was specifically removed from 8 AAC 85.353 when the 


regulations were last updated in March of 2007. The travel regulations apply


to ‘any period during which a claimant travels outside the area in which the

claimant resides.’ Since this language was intentionally removed from regulation, the Division believes that is should no longer be considered.

The facts in this matter are not in dispute. The claimant was employed in Prudhoe Bay when he was injured on the job and had to have stitches in his head. He could no longer wear a hard hat due to the stitches and was excused from work that day, but told that would be his last day for awhile and that he should file for Unemployment Insurance. He was also told by the medic that attended him that he should stay near a facility that could remove his stitches. He lives in a remote village where there is no health care available. He traveled to Anchorage and stayed there for the majority of the two weeks in question so he could get his stitches removed. He was additionally delayed due to airline holdups. He usually works in the oil field or does occasional jobs in his home village. There is no indication he looked for work in Anchorage.
STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.353 provides:PRIVATE 

(a) The requirements of this section apply to any period during which       a claimant travels outside the area in which the claimant resides,       unless the claimant travels while exempted from availability                requirements under AS 23.20.378(a) or in connection with training
     approved under AS 23.20.382. 

(b)
Additional reasons for travel do not make a claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection. A claimant is available for work each week while traveling only if the claimant is traveling to

(1) search for work and is legally eligible to accept work in the area of travel;

(2) accept an offer of work that begins within 14 days after the claimant’s departure; or

(3) establish or return to a residence immediately following the claimant’s discharge from the armed forces.
(c) A claimant who travels in search of work must be legally eligible  to accept work and make reasonable efforts to find work each week in the area of the claimant's travel, by 
(1) contacting an employment office; 
(2) contacting employers in person; or 
(3) registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel; a claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.
CONCLUSION

We recognize that the claimant was in a difficult position, in that he needed to remain in Anchorage for a certain period so that he could get medical attention not available in his home village. However, the fact remains that he was travelling outside his area of residence while he was in Anchorage, and he apparently made no effort to find work in Anchorage nor did he intend to stay and work in Anchorage. He customarily works in Prudhoe Bay or his home village. He was not travelling for any allowable reason under the statute and regulation and thus is not eligible for benefits during the weeks in question.

The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are denied for the two weeks ending May 17, 2008.

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on August 8,  2008.
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