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DECISION OF THE COMMISSIONER

Docket No. 10 1215
IN THE MATTER OF:

CLAIMANT:                                            APPELLANT:
KEITH SEBELIUS                                      EMPLOYMENT SECURITY DIVISION

The Employment Security Division (ESD) appealed timely to the Department from a Tribunal decision mailed June 2, 2010. In that decision, the Tribunal modified a determination denying benefits under AS 23.20.378 (c). The Tribunal held the claimant was not enrolled in academic instruction of 10 or more hours or the equivalent for the first part of the spring semester of 2010. For the period from February 13 through May 1, 2010, the Tribunal held the claimant was only attending nine hours of instruction and therefore was not disqualified.
We have reviewed the entire record in this case. On appeal to the Department, ESD contends that the Tribunal did not properly apply the policy set forth by the Department in Mapes, Commissioner Decision 96 0210, May 10, 1996. It argues that since the claimant is actually attending classes for over 10 hours each week that he is actually enrolled in accelerated courses and the “equivalence” test must be applied.

We find no material errors in the Tribunal’s findings. The findings are not in dispute. The claimant was enrolled in 16 credit hours of instruction at the University of Alaska Anchorage. He is working toward a bachelor’s degree in Construction Management. Two of the classes took place through the entire semester and they totaled six credit hours. The other three classes took place in five week blocks. The first block contained a four hour course and the other two blocks entailed only three hours. The claimant actually attended classes for 19.25 hours per week in the first block, 15.25 hours in the second block and 15.25 in the third block. 
AS 23.20.378 provides, in part:


(c) An insured worker is disqualified for waiting-week credit of benefits for a week of unemployment while the insured worker is pursuing an academic education.  A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education.  However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated.  In this subsection,


(1) "pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;


(2)"school" includes primary schools, secondary schools, and institutions of higher education.

In Mapes (citation above), the following policy was adopted,

When a claimant is enrolled in regular semester hours of credit through a public university, where there are no apparent anomalies as to special studies, etc., the number of credit hours will be the only consideration. The equivalence test cited in the statute need only be used in cases where the credit hours are not standard semester hours, are through a private school which might interpret hours differently, or are impacted by other factors. In cases such as Weyhmiller, for instance, it would be proper to look at actual hours of attendance to determine the "equivalent" number of credits.

The Legislature intended to apply a fairly strict restriction on those claimants attending academic instruction. It mandated that a claimant who is enrolled in 10 credit hours or the equivalent to be denied benefits unless they meet certain conditions showing a recent history of attending school while working nearly full-time. As was declared in Mapes, once the threshold test of 10 credit hours is reached, the equivalence test need not be used. 
In the case before us, the claimant received a total of 16 credit hours for the semester, but under the reasoning of the Tribunal since he was not getting over 10 credit hours for the second two blocks of instruction, he would not be considered to be attending for over 10 hours. The problem we see with that is the claimant is actually attending class for well over 10 actual hours each week. In effect, he is in accelerated classes that have intense attendance hours for five weeks each. Because of that it is appropriate to apply the “equivalence” test and hold that the actual attendance in class time is the standard to be applied. The claimant was attending classes for well over 10 hours of study per week. Under that standard the claimant must be denied benefits for the entire semester.
The decision of the Employment Security Division Appeal Tribunal entered in this matter is REVERSED. Benefits are denied for the weeks ending January 16, 2010 through May 1, 2010. If this decision results in overpayment, the claimant may apply for a waiver of that overpayment and the claimant will be considered to have received the benefits in good faith. 

FURTHER APPEAL may be had from this decision by filing a Notice of Appeal in Superior Court for the State of Alaska within 30 days from the date of mailing of this decision as provided in AS 23.20.445, AS 44.62.560-570 and the Rules of Appellate Procedure of the State of Alaska. Unless an appeal is filed within the 30‑day period, this decision is final.

Dated and Mailed in Juneau, Alaska, on August 3, 2010.
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