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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

P. O. BOX 111149

JUNEAU, ALASKA  99802-1149

DECISION OF THE COMMISSIONER

Docket No. 11-0264
IN THE MATTER OF:

CLAIMANT:
EMPLOYER APPELLANT:
KENNETH WALTERS
SALVATION ARMY
The employer appealed timely to the Department from a Tribunal decision mailed February 17, 2011 that reversed a determination denying benefits under 

AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work or voluntarily quit suitable work without good cause.

We have reviewed the entire record in this case. On appeal to the Department, the employer complains that the hearing notice and “paperwork” were sent to a wrong address and that as a result it was not possible for certain employer witnesses to attend the hearing. We note, however, that the hearing notice, copies of decisions and the employer’s appeal letter were all sent and apparently received at the same employer address. The employer has given no other address to send notices to. As a result, we see no merit to the argument the employer was unable to get the proper witnesses to the hearing due to lack of proper notice.
The employer also argues that the claimant was not truthful or responsive when asked by the hearing officer why he had been suspended without pay by the employer. The record of the hearing reveals the claimant at first dodged the question and later in the hearing answered that it was “confidential.” The employer now wishes to present evidence that will allegedly show the claimant was suspended because he was arrested for DUI while driving a company truck during his work hours. The employer further contends the record of this infraction is a public record and therefore was not confidential.

AS 23.20.450 provides for reopening of an appeal proceeding if it is found that a worker or employer has been “defrauded.” Our policy has been that new or additional evidence will be accepted if the evidence presented on appeal to the Department would tend to establish that a person perjured himself before the Tribunal. In such cases, the evidence will be remanded to the Tribunal for additional hearing. Reber, Comm’r Dec. 98 1410, November 10, 1998, Standridge, Comm’r Dec. 95 1616, November 3, 1995, Lesko, Comm'r. Dec. 9427823, August 17, 1994; Olsen, Comm'r. Dec. 94 9222, January 23, 1995. Perjury is “a false sworn statement which the person does not believe to be true.” AS 11.56.200. The statement must be one of fact.  A difference of opinion or of interpretation of actions is not considered to be perjurious. 60A AmJur 2d, Perjury §22.  Committing perjury in these proceedings is a serious issue and therefore an allegation of perjury is not taken lightly.  

We find no justification for reopening the hearing on the basis that the hearing notice was sent to an incorrect address. The facts do not support that allegation. Further, an employer representative did attend the hearing and gave sworn testimony.

However, because the employer alleges the claimant gave false testimony during the hearing, we will remand this matter for further hearing only for the limited purpose of impeaching the claimant’s testimony. The employer is responsible for providing evidence of the alleged false statements by the claimant. The claimant will have opportunity to rebut such evidence. Failure to provide such evidence, showing by a preponderance of evidence that the claimant gave false testimony, should result in the same decision being rendered as before. If the claimant’s testimony is shown to be false, however, he should not benefit from his dishonesty and a decision denying benefits will be appropriate. The hearing will be reopened before the same Tribunal and a new decision rendered thereafter. Arguments presented to the Department also are to be made part of the record.
The matter is REMANDED for a REOPENING of the hearing as soon as scheduling permits. The Tribunal is directed to give written notice of the reopening date to all parties. A copy of the tape of the initial hearing record is to be provided to the employer and claimant before the next hearing. 

SO ORDERED.
Dated and Mailed in Juneau, Alaska on April  8, 2011.








CLARK BISHOP
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